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[Title of Court and Cause.]

BE IT REMEMBERED that heretofore and on,

to wit, May 25, 1925, at the hour of 10:00 o'clock

A. M., the above-entitled cause came regularly on

for trial in the above-entitled court, and before

the Honorable Cecil H. Clegg, the Judge of said

court, and a jury.

The plaintiff appearing in person and by L. K.

Pratt, Esq., his attorney and counsel.

The defendant appearing in person and by John

A. Clark, Esq., his attorney and counsel.

Whereupon the following proceedings were had

and done, to wit:

(Jury duly empaneled and sworn.)

Whereupon an adjournment was taken until 2:00

o'clock P. M. [4]
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AFTERNOON SESSION.

Monday, May 25, 1925, 2 o'clock P. M.

(Opening statement to the jury by the respec-

tive counsel.)

Mr. CLARK.—If the Court please, we ask that

all witnesses for either side be called, sworn and

put under the rule.

The COURT.—I will put them under the rule

but I won't have them sworn at present.

Mr. CLARK.—All right.

The COURT.—If there are any witnesses on

either side of this case present in the courtroom

they will kindly withdraw. You will take seats

out in the lobby and remain there until you are

wanted.

(Witnesses withdraw from courtroom.)

TESTIMONY OF GUSTAV A. VEDIN, ON HIS
OWN BEHALF.

GUSTAV A. VEDIN, the plaintiff, caUed as a

witness on his own behalf, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. PRATT.)

Q. Mr. Vedin, state your name in full to the

reporter. A. Gustav A. Vedin.

Q. What is your age?

A. I will be sixty years the 3d day of June.
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Q. Sixty?

A. Yes; 59 years and eleven months. [5]

Q. Are you a citizen of the United States'?

A. I am.

Q. Naturalized or native born?

A. Naturalized.

Q. Where were you naturalized?

A. In Auburn, Placer County, California, in the

Superior Court.

Q. Have you got your certificate of naturaliza-

tion? A. Yes, sir.

Q. Will you produce it? (Witness produces

paper.)

Mr. PRATT.—Mr. Clark, will you look at this

and then concede that he is a naturalized citizen, to

faciliate matters (handing paper to counsel) ?

There is the date of the naturalization up there (in-

dicating). This is a certified copy of the original.

Mr. CLARK.—I will concede that he was natur-

alized on the 6th day of July, 1896, but I do not

concede anything further than that.

Q. Mr. Vedin, where were you living in 1921?

A. I lived in 1921? I was most in town, but I

was out on Cleary also off and on.

Q. Where, what part? A. On second tier.

Q. How is that?

A. I was living on first tier and the second tier of

benches on Cleary creek, opposite 15 below Dis-

covery on Cleary creek.
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Q. That is fhe second tier that is in controversy

here? A. Yes.

Q. When did you take up your residence there

on the second [6] tier and first tier'? It is on

the line, isn't it?

A. Yes. I lived there a number of years.

Q. Well, when did you start to live there?

A. Well, I was there since 1904.

Q. 1904. A. Yes.

Q. How did you happen to be living there on that

second tier of benches ?

A. Because I had my buildings there and were

mining there.

Q. Did you own the ground or what?

A. Yes, I bought the ground.

Q, Who from? A. From J. B. McNutt.

Q. He was the locator, was he? A. Sir?

Q. He was the locator?

A. He was the locator of it, yes, sir.

Q. Gave you a deed, didn't he? A. Yes, sir.

Q. Been the ov^raer of that ground ever since?

A. Yes, sir.

Q. That is the second tier of benches off of 15?

A. Yes.

Q. Right limit, Cleary Creek? A. Yes, sir.

Q. Fairbanks Precinct?

A. Fairbanks Precinct.

•Q. That is the ground you have described in your

complaint, isn't it? A. Yes.

Q. Now give this jury some idea of how much
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time you spent [7] in that vicinity from 1904 up

to 1921

?

A. Well, I was mostly on there until—all the

time off and on, all the time until 1916. I was

living out there all the time. Since that time I

come to town and bought a house in town, and after

that I was out there once in a while.

'Q. When you did go out there you went to this

same cabm? A. Yes. I live there.

Q. Anyhow, from your experiences out there, your

residence there and being there made you very

familiar with the mining claims there in that coun-

try, didn't it?

A. I was very familiar with all of them, that is,

around there.

Q. Where was what you now call Lane creek

placer claim from your No. 15'?

A. Why, it's adjoining it on the—adjoining the

second tier, on the west end of second tier.

Q. The down-creek end of the second tier?

A. Yes.

Q. Abuts onto No. 16 claim?

A. Yes. The 16 claim in the third tier and the

second tier and the Doctor Bench.

Q. You are familiar with all the claims in that

vicinity? A. I do—I am.

Q. And the claims that adjoin this No. 16?

A. I was.

Q. On the second tier of benches?

A. I know exactly the lines,

Q. Now did you have occasion to employ an
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engineer or surveyor to go out there and make a

plat for you for those two claims? [8]

A. I was.

Q. And the surrounding claims'? A. Yes.

Q. Who did you employ? A. Mr. Abbey.

Ql. What did he do?

A. Why, he surveyed this ground, the second tier,

and 15, and the 16 creek Lane claim in the latter part

of September of last year.

Q. Well, did he have a transit? A. Yes.

Q. And did he have linemen to line it up?

A. Yes.

Q. Well, from that data did he prepare a map for

you? A. Yes, he prepared a plat.

Q. For use in this trial ? A. Yes.

Q. Do you know where Mineral Survey No. 1711

is? A. Yes.

'Q. What relation or what effect did that have

upon your Lane creek placer?

A. Well, it covered all of it and part of the sec-

ond tier bench.

Q. How much of the second tier bench, do you re-

call?

A. One comer of it; about two or three acres,

something like that.

Q. What part of the claim?

Mr. CLARK.—^We ask that answer be stric-

ken where this mineral survey claim covered

all of his Lane creek bench, the Lane creek claim.

There is no testimony he ever located any Lane

creek [9] claim or anything else. There has
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been no proof here that he has located it or at-

tempted to locate it.

Mr. PRATT.—Well, that is the ground he claims

in his complaint now for the purpose of getting

this map up so this jury will know what these

witnesses are talking about.

The COURT.—With that statement the objection

will be overruled.

Q. What part of your bench claim, second tier,

was included in this Mineral Survey?

A. The lower northwest corner.

Q. The northwest corner. Now, your complaint

says "in the northwest corner and westerly end."

Now, how is that ? Is that correct 1

A. On the westerly end, nearly all of the westerly

end, but mostly on the northwest corner about two

hundred and fifty or sixty feet, something like that,

if I remember right.

'Q. I will ask you to examine that and see if that

map is correct of the mineral survey and of the

Lane Creek placer and second tier bench and ad-

joining claims 1

A. Yes, that is exactly the way that Mr. Abbey

surveyed it.

Q. Well, does that seem to you to be a correct

representation? A. Yes, sir.

Mr. PRATT.—I offer this in evidence.

Mr. CLARK.—If the Court please, we have no

objection to the map being introduced for the pur-

pose of illustration with the understanding with

counsel that before introducing our [10] testi-
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mony a plat of mineral survey No. 1711 may also

be introduced for the purpose of illustrating the tes-

timony without the necessity of either side calling

the surveyor who made these maps. Is that under-

stood 1

Mr. PRATT.—Yes. Why, you see this map just

copied that, and then it shows the Lane placer and

the part of the bench claim that was run over by the

surveyor.

The COURT.—It may be admitted.

Map referred to received in evidence, marked

Plaintiff's Exhibit "A" and made a part of the

record herein.

Mr. PRATT.—It is conceded by the attorneys that

on the 7th day of April, 1902, J. B. McNutt—
The WITNESS.—1903.

Mr. PRATT.—Yes, it is 1903. J. B. McNutt

located the second tier of benches, right limit, oppo-

site creek claim No. 15 below Discovery on Cleary

Creek, a tributary of the Chatanika River, Fair-

banks Precinct, Alaska, and that on the 22d day of

September, 1903, J. B. McNutt conveyed to the

plaintiff, Gustav A. Vedin, all his right, title and

interest in and to the said bench claim, second tier,

right limit, off of No. 15 below as above described

—

The WITNESS.— (Interrupting.) That is cor-

rect.

Mr. PRATT.— (Continuing.) —and that Mr.

Vedin ever since that time has been the ovmer of

that ground.

Q. Now, I believe you have testified this mineral
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survey run across a corner of your second tier

bench claim? [11]

A. Yes, they surveyed that.

Mr. PRATT.—There is something I ought to at-

tend to at this time. Mr. Clark, the engineer gave

me the area of that triangle 3.82 acres v^hen I

prepared this complaint. That taken out of 20

acres will leave 16^.18. After he prepared the map
he told me he made a mistake and 1.92 is the right

figure, and that appears on the map, 1.92 acres.

Mr. CLARK.—You want to change your com-

plaint ?

Mr. PRATT.—I want the Court, on page 2, to

cross out 3.82 and put 1.92.

Mr. CLARK.—That is, of your complaint?

Mr. PRATT.—Yes. Then, naturally, that will

change the figures over on the first page from 16.18

to 18.08 acres.

Mr. CLARK.—It should be 1.91.

Mr. PRATT.—That is plus; that is the figure

given on the map.

Mr. CLARK.—Well, let it go.

Mr. PRATT.—I have to go by what the engineer

tells me. I can't compute the area of that triangle.

Mr. CLARK.—Then, on the first page you want

that changed from

—

Mr. PRATT.—(Interrupting.) From 16.18 to

18.08.

The COURT.—The complaint may be so amended.

Q. Mr. Vedin, where were you on July 30, 1921?

A. On June 30th?
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Q. June 30, 1921^ A. I went down on this—
Q'. (Interrupting.) Where were you; where were

you stopping [12] or staying?

A. Stopped in my house on second tier of Cleary

Creek.

Q. All right. What, if anything, did you do that

night %

A. Well, I figure on to stake that ground, that

Lane claim.

Q. The what claim?

A. Well, we call it out there all the time out there

the Lind claim.

Q. How do you spell it ? A. L-i-n-d.

'Q. How did you happen to call it Lind claim?

A. Because Mr. Lind claim he

—

Q. (Interrupting.) What is his first name?

A. Sam Lind. He worked it since 1908 to 1915.

:QL All right. A. Or 14.

Q'. Who located that ground?

A. John Anderson, in August, 1904; somewhere

near there, anyhow. I wouldn't say exactly.

Q. Did you know anything about whether that

was about to become open for relocation on the 30th

day of June ?

A. I had a slight idea it would be open on the

1st of July, or midnight of June 30th.

Q. You thought it would be open then?

A. I thought it would be open on June 30th of

midnight.

Q. That was the general impression out there ?

A. The general impression.
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Mr. CLARK.—We object to any general impres-

sion.

Q. Well, general talk, wasn't it?

A. General understanding.

The COURT.—Objection sustained. It may be

stricken.

Q. Well, anyhow, you went up there to stake that

ground? [13] A. Yes.

Q. Was it midnight, or after midnight, or before ?

A. I went out there before—about half-past 11 :00

I went down there on the ground and sized up the

lines on the creek end of the claim. That would be

this end (indicating on Exhibit "A"). The creek

runs through here, the creek end. I sized up this

line between McFarland claim and the 16 creek

claim, they call it.

Q. Show the jury on the map the point along the

edge of that ground that you went to first.

A. Why, I was here on this corner here (indicat-

ing), and there is—you will notice on the plat here

is about forty some-odd feet from Mr. McConnell's

comer, his original location, to the McFarland loca-

tion on this side, and there I put up a pole and lined

up from this line by this, and this down here, and

I found there was a little fraction

—

Q. (Interrupting.) Don't go into that detail

now. A. All right.

Q. Set up a pole there, did you?

A. Yes, I did.

Q. What did you set that pole up for?
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A. To size up the line, the division line, between

the claims.

Q, Was that to aid you in afterwards staking the

southeasterly side line? A. Yes.

Q. What made you think of staking that ground

that night "? A. Well, it was open.

Q. How did you know it was open ?

A. Well, I always thought so. [14]

Q. You were looking after it, weren't you?

A. Yes.

Q. You knew who the former owners were, didn't

you?

A. Yes, John Webster, he was looking after it.

Q. You knew there hadn't been any assessment

work done there in 1920 and up to that time in 1921,

did you ? A. There were none.

Q. So it was open to relocation some time along

there? A. Yes.

Q. And you thought it was on the 1st of July ?

A. Yes.

Q. All right. Well, now then, after you set that

pole up what happened to you ?

A. Well, while I was over on this corner (indicat-

ing) I heard somebody nailing over here on this

corner, nail the board ; I heard some nailing.

Q. Describe it so the record will show something

about that. What corner is that?

A. Then I pull out my watch. I came from town

that day

—

Mr. CLARK.—(Interrupting.) One moment, if
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the Court please. We ask that the last answer be

stricken as not responsive.

The COURT.—It may be stricken.

Q. See if you can give the jury in words some

idea of the corner you heard somebody nailing up a

board ?

A. On this corner over here (indicating). That

would be my corner from the right; that would be

my corner No. 3.

Q,. What corner of the mineral survey is that?

A. That would be corner No. 3 of the mineral

survey—no, it would be corner No. 4 of the mineral

survey. I correct that. [15]

Q. No. 4?

A. Yes. This (indicating) is No. 1 comer of the

mineral survey, this is No. 2, this is No. 3, and this

is No. 4.

Q. All right. You thought you heard somebody

nailing a board up at the corner of No. 4 of the min-

eral survey %

A. No. 4 of the mineral survey, yes.

Q. Well, then what did you do ?

A. I looked at my watch and noticed it was

twenty-five minutes to 12 :00.

Q. Well, then what did you do?

A. Well, I said, ''I can't—"

Q. (Interrupting.) Never mind what you said

to yourself. What did you do?

A. I walked over here (indicating)—I walked

over from this initial corner over the tailing piles

up to my comer, over where I lived on the first and
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second tier, and I stopped up tliere for a little while,

and then I walked down toward my boiler-house,

would be on the line here, right about—^there is my
boiler-house. But when I come about two hundred

feet or two hundred and fifty feet from my house

I seen Mr. McC'onnell going over here about four

hundred feet away from me

—

Q. (Interrupting.) On what ground would he

be?

A. Well, he was walking on 16 of the mineral sur-

vey No. 1711, on 16 outside of my boundaries on this

second tier, and I noticed he had a gun on him, with

him, and a board, and I says

—

Mr. CLARK.—Never mind what you said.

Q. Don't go mumbling and talking to yourself.

What happened then ?

A. So I keep on walking and I walked down there

(indicating)— [16] he walked over this way to

this corner on this end of the ground, and I walked

to the other end of that ground by this boiler-house,

and I had two boiler-houses, one on the third tier

and one on the second. I walked by there and

walked over to this stake, and I had—fixed my stake

there when it was just 12 :00 o 'clock.

Q. At 12:00 o'clock?

A. Yes, 12.00 o'clock. I had my watch.

Q. What did you find at that comer?

A. I found a board.

Q. What was on that board?

A. Well, it says, ''Chatanika, Alaska, July 1st,
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1921. This is Anderson claim staked by O. A. Mc-

Connell, 16 below Cleary."

Q. Later that day you took a copy in a book,

didn't you? A. In the afternoon of July 1st.

Q. Yes.

A. Not just after

—

Q. (Interrupting.) You need not bother now

about what was on the stakes. You found a notice

there of McConnell? A. Yes.

Q. Was that written on a board?

A. Written on a board.

Q. Now, then, tell this jury what you did.

A. Well, then, after that I went—there is a wet

place here (indicating), a low place, so I had to

walk back from this corner and back on this tailing

pile over here, and I had my stake here; I left it

here, and I picked it up and walked over that way

and walked to this—would be comer No. 3 of the

mineral survey. [17]

Q. Corner number what ?

A. Corner No. 3 of the mineral survey.

Q. That's right.

A. And I put my stake up there.

Q. What did you see there of McConnell staking

it at that time ? A. No stakes there.

Q. Nothing at all? A. No.

Q. Then where did you go?

A. Well, I figure on to go here (indicating), but

I was afraid that we might have a collision. He
had a gim and I didn't have nothing, so I thought

I better not run up against him.
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Mr. CLARK.—We ask, if the Court please, that

his thoughts be stricken.

The COURT.—They may be stricken out.

Q. Go ahead. Where did you go to I

A. Then after I got through—I put this stake in

and finished the staking, put up the notice and direc-

tions, and I walked back up here towards the boiler-

house.

Q. That boiler-house is on what claim"?

A. Well, that is on the second tier bench.

Q. Did you go into the boiler-house that time ?

A. I was in and out there, yes.

Q. Then what did you see from that point of

vantage ; what did you see next %

A. I seen a party coming down the road, down

here (indicating) from the river walking up over

the corner along the Government road. The Gov-

ernment road goes—that is about a hundred and

twenty-five feet from the [18] road, and this

party come up on the road, and that was some time

after, and McConnell had just got through putting

a stake there then, and he walked down in the brush

like this and then he come up on the road there,

and this man Morris, he wondered who it was at

first, so he stopped. When he see he was McCon-

nell he walked up to him, and Mr. McConnell was

staying right there on that road.

Q. McConnell and Morris O'Leary, this boy, met

there, did they? A. Yes.

Q. What did they seem to do?
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A. Mr. McConnell seems to point and told him
what he

—

Mr. CLARK.—We object to what he told him.

Q. What did you see him do?

A. He point this comer and that corner and the

other corner; he told him

—

Mr. CLARK.—We object to that unless he heard

him.

Q. You didn't hear him? A. No.

Q. Then don't try to tell what he said. He
pointed, did he ? A. Yes, he pointed.

Q. Could you see that stake from where you stood ?

A. Yes.

Q. Did you see McConnell put up that last stake ?

A. I seen him put up that stake, yes.

Q. That was McConnell's last stake, wasn't it?

A. That was McConnell's last stake.

Q. Now, show that right quick where that first

stake was, and the second and the third. [19]

A. No, I couldn't

—

Q. (Interrupting.) You don't know that?

A. No, I didn't see that.

Q. Show this jury where this first stake was and

the second that you did know of that night, at that

time? A. Well, on the first place?

Q'. Yes, where were they?

A. His initial post

—

Q. (Interrupting.) Hold on, you weren't down

there at all

—

Mr. CLARK.—That is suggestive, if the Court

please.
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Q. Where were those two stakes at the upper end

that you saw there at midnight ?

Mr. CLAEK.—Let the witness testify.

The COUET.—He may answer.

A. This stake there No. 4?

Q. One stake was there, and where did you see

the other one?

A. I didn't see any other that night.

Q. Couldn't you see the one that he put up last

from where you stood ?

A. Yes, I seen them two, but I seen no other.

Q. Well, I am getting you to tell how many you

did see. You saw those two? A. Yes.

Q. What, if anything, did you see McC'onnell do

to your two stakes that you had set up there ?

A. Well, he packed them in the brush.

Q. Did you wait there to see ?

A. Yes, I seen him packing them away.

Q. Did he pack both of them away before he

talked to the boy or after?

A. He packed one away before he talked to the boy

and one [20] after.

Q. After. Anyhow, did you ever see those stakes

again? A. No, not them.

Q. What become of McConnell then?

A. Why, he walked along the road for a while,

then he walked home to his cabin.

Q. Walked down the road with Morris O'Leary?

A. Well, he followed the road, walked across the

road and walked up to his cabin.
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Q. Did he walk down the road toward Chatanika

with that boy? A. No—just a few steps.

Q. Did you see the boy and go to his home in

Chatanika? A. Yes, the boy left and went home.

Q. When the boy left what become of McConnell ?

A. Why, he went to his cabin.

Q. Show this jury where his cabin was. Where
did he live then?

A. Well, I couldn't—it would be up here—let's

see, it would be up on the upper—about three hun-

dred feet from the upper end on the second tier. It

would be right across up in here (indicating) pretty

near on the edge of that map, somewhere in here,

that is where his cabin is.

'Q. Well, he walked away toward that house?

A. Yes.

Q. Could you see him from where you stood until

he got home ?

A. Why, there were lots of brush there. I

couldn't see him all the time, no.

iQ. Anyhow, he disappeared from that vicinity?

[21] A. Yes.

:Q. What become of you ?

A. Why, I was home, walked home.

Q. I suppose you got some sleep? A. Yes.

Q. What, if anything, did you do, now, in the

afternoon of that day?

A. I went to—I went around and took—in the

afternoon and took his writing on his notices, on

his stakes, on his corners.

Q. Did you have a book with you?
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A. I had a

—

Q. (Interrupting.) Did you have that book with

you (exhibiting book to witness) ? A. Yes.

Q. Did you copy the notices on his stakes?

A. Yes.

Q. And which stake did you go to first?

A. Why, I went to his initial.

Q. All right. Now, turn to that place and tell

this jury what was on that stake. Now, this is the

1st of July I am talking about, in the afternoon.

A. (Witness refers to book.) "No. 1"—it says,

"No. 1, southeast corner initial, July 1st, 1921. Ini-

tial comer stake 660 ft. cross," and some mark on

each end of that, "16 B up Poker 1320 by 660 with

comers." Signed "O. A. McConnell."

Q. Was that dated?

A. Dated July 1st, 1921. Took it about 8:00

P. M., or somewhere in the evening.

Q. Did you copy that? [22] A. Yes.

Q. Now, where did you go from there?

A. I went from there about two hundred feet

further across the creek. The creek runs in here

(indicating on Exhibit ''A"), and about seventy-

five feet from the creek bank to an old stake, an old

board on the stake, has been standing there a long

time. I copied the following notice :

—

Q. (Interrupting.) How many boards on that

stake ?

A. There were two. "No. 2. Chatanika, July

1st, 1921. I have this day relocated the twenty

acres of placer min ground know—^k-n-o-w"

—
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Q. (Interrupting.) He meant to say ''known"

but he left off the" n."

A. (Continuing.) —"as the Anderson claim.

Initial standing on the southwest of Cleary creek

and up Chatanika valley 360." That's all I could

make out, or "260 feet." "Thence northwest to

blank 3, thence southwest to post blank, ground

adjoin"—a-d-j-o-i-n
—" "the McFarland claim on

SW."—that means southwest, I suppose—"the Mc-

Nutt on the southeast, the Serpentine on the north-

west"—or NW. ; NW. means northwest. Signed

"O. A. McConnell." That was a notice on the

paper on the lower board, on the old board, the lower

board. Now, above that there was a bigger, a

larger board, but on an old board, too, and this was

this notice: "Chatanika, July 1st, 1921. Post

blank. I have relocated 20 acres"—that is figures,

20—"acres mining placer ground up Chat blank

200 by Serpentine to O. A. M. post 3 blank across

road by Walter shaft, Thence down Chat across

Cleary 300 feet, thence up [23] Cleary 200 to ini-

tial." Signed "O. A. McConnell." That was writ-

ten on the board, on that older board. It was not a

new board and it was pretty hard to make it out.

Q. Now make it clear to this jury what stakes,

what attempted location

—

A. (Interrupting.) This stake was about two

hundred feet from this initial across the creek,

about in here (indicating), that is what it is. I

stepped it off. There was twenty-five steps from

the creek bank to that stake, and I figured it would
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be about two hundred. I didn't measure across the

creek.

Q. His figures make it three hundred 1

A. He claimed three hundred by his location.

Q. Yes. Well, then where did you go from

there?

A. Then from there I went to post 3 up here

(indicating on map). "Post blank. Chatanika,

July 1st, 1921. This is the Anderson claim staked

by post blank July 1st, 1921." Signed "0. A. Mc-

Connell. '

'

Q. Is that post numbered at all?

A. There was no direction or

—

Q. (Interrupting.) Was there any number?

A. No number.

Q. Were the numbers on the other two you have

talked about, the initial and the other one?

A. No, except the initial, I guess. Let's see.

Q. In the notice there was, wasn't there?

A. Yes, there were "No. 1" on the initial.

Q. And "No. 2." All right.

A. That's all.

Q. All right. Then you are up there to that

upper stake. [24]

A. Well, then I walked across here on this dry

gromid (indicating on map) on the tailing pile,

walked up here a little ways—this is all wet ground

(indicating)—and I walked down here and came

to this stake.

Q. What stake is that you are talking about?

A. That is post 4 in his mineral survey.
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Q. And what was tliat numbered?

A. "Post No. blank. Chatanika, July 1st, 1921.

Anderson claim staked by O. A. McConnell."

That's all it says here; that's all; that is the finish.

Q. That is all you found? A. Yes.

Q. Now, Mr. Vedin, what did you do after that?

A. Why, I studied out what I was going to do. I

know I was

—

Q. (Interrupting.) Never mind your ruminations

and imaginations and what you said to yourself;

what did you do?

A. Well, I went to town on the 2d.

Q. All right, you came to town. Then what?

A. Well, I went up and fomid out—I want to

get ahold of the law, and I went up to an office

here and I got ahold of 430, circular 430, No. 430,

and there I found what I was looking for.

Q. What kind of a circular was that?

A. Well, it is a circular got out by the Land

Office Department, or Interior Department.

Q. What did you find there?

A. Well, I found that the ground

—

Mr. CLARK.—(Interrupting.) One moment, if

the Court please. We object as not the best evi-

dence. He can't instruct us as to what the law is.

[25]

Mr. PRATT.—Well, he can tell what he read

and what it told him.

The COURT.—Well, he may answer.

A. Well, I found that the ground wasn't staked.

O. How is fh^£2
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A. I found that the ground was open according

to law. It was about the 5th I found that out,

5th or 6th.

Q. You found that the time for doing assessment

work didn't expire

—

A. (Interrupting.) July 1st of midnight, on July

,1st and the 2d, that is what 1 found.

Q. And it couldn't be staked on July Ist?

A. No.

Q. All right. Now what did you do next?

A. Well, then I went out to Chatanika, back on

the 7th, and I relocated it. I found that there was

no relocation made and I relocated it.

Q. You did what? A. I located it.

Q. Well, when?

A. On the 9th, in the evening from 8:00 to 10:00.

Q. Who did you have with you?

A. Mr. John Flygar and Henry Anderson.

Q. Now tell this jury what you did to make your

location ?

A. I—we come up to my house

—

The COURT.—Before you start in on that I think

we will take a recess for ten minutes.

(Recess.)

Q. (Last question read.) Be brief, Mr. Vedin.

A. Sir?

Q. Be brief in telling the jury. Take that

pointer and [26] show them.

A. Well, the boys come up to my house, Henry

Anderson and John Flygar, and I says, "I want

to locate this ground and I want you as a witness.
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and we started from my house on the second tier,

from the cookhouse, and we walked—the cook-

house is just about there (indicating on map), it

is right opposite the little portion there, about

four hundred feet from the lower boundary of the

first tier and the second tier, and w^e started down over

the bridge. There is a bridge down here, a

slough,

—

Q. (Interrupting.) Don't go into all those details.

A. We walked over here and walked up to this

comer here.

Q. What point are you talking about *?

A. That is my initial corner of the Lind placer

claim.

Q. That is where you put up your initial?

A. That is my initial.

Q. Has Mr. McConnell ever put up a stake there?

A. No. No stake anywhere around there.

Mr. CLARK.—One moment, Judge Pratt. In

order to shorten this matter I am willing to stipu-

late that on the 9th day of July, 1921, there were

four substantial stakes at the four corners with

Mr. Vedin's name on, and that he located the claim

by those four stakes. That will save the necessity of

going over each preliminary step.

Mr. PRATT.—Much more than that, your Honor.

I can't lose that testimony.

The COURT.—Very well. You may proceed.

A. (Continuing.) We went to this corner and we

put down the [27] stake and then notice of loca-

tion as filed on record was on that stake with the
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name that was signed on it. And when we got

through there we walked up to this

—

Q. (Interrupting.) Tell the jury what, if any,

number you gave to the stake.

A. I gave that No. 1.

Q. Now right at that point, were any of MeCon-
nell's stakes numbered?

A. No, there was no McConnell's stakes any-

where around there.

Q. But on the other parts where they were?

A. No, except on the initial.

Q. Except on what?

A. The initial stake. He had No. 1 on that.

Q. The other stakes weren't numbered?

A. No, no.

Q. Now, from that point where you are talking

about, about where your initial stake is, show this

jury where you would have to go to get to the first

stake that McConnell set?

A. Sighting—now let me explain a little here

—

sighting from this line here

—

Q. (Interrupting.) Oh, I don't want anything

of that. I want to know how far you would have

to go to get to his first stake?

A. Anyhow I put—within twenty feet of that

stake where it stands now as mineral survey No.

1711, within twenty feet of that, or about that, that

is where my stake, initial stake, was.

Q. What did you come down that far for?

A. Because the line from this point to this point
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—I [28] sighted up and it would be twenty feet

in this direction.

Q. That was on the side line of the McFarland

claim, was it?

A. Yes, that was exactly the McFarland side line,

and that is where I put my stake. Then after

they got through there they walked up about four

hundred and some odd feet to that board. There

was two boards there on the old stake that was

standing there a long time ago, and those were

McConnell notices.

Q. Were there any numbers on that stake?

A. No.

Q. What number should have been on his loca-

tion? A. That should be No. 2.

Q. But he didn't number it? A. No, sir.

Q. Now, where did you and those men go to from

there ?

A. I wrote down the notices, what was there on

the 9th; I took the notices just exactly what they

were.

Q. Again? A. Again.

Q. Have you got them in your book? A. Yes.

Q. Well, go ahead. We will get to that later.

A. And then we walked from there over to this

corner 3. That would be my corner No. 2 and on

mineral survey No. 1711 would be No. 3.

Q. All right.

A. And we put that stake there, and we had

witnesses, and we got through there and we walked

—
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Q. (Interrupting.) Wliat did you do about taking

McConnell's notice?

A. Well, I took his notices right there on the

stake, [29]

Q. Did you take all of them at that time?

A. All of them.

Q. On the 9th? A. Yes.

Q. And you got them? A. I got them.

Q. All right, go ahead.

A. Then we walked over along this dry part here

and walked to that stake. Mr. Anderson, he had

low shoes so he couldn't walk out, there was a low

place there, but as we had a stake with us he signed

his name as witness where he stood. It was about

twenty or twenty-five feet away, but he couldn't

go to it exactly, to where the stake was, where the

corner was, but he seen us putting down that stake.

Q. Who was with you?

A. And that was identical—it was Henry Ander-

son and John Flygar.

Q. Flygar was with you at the stake?

A. Oh, yes, he was with me at the stake.

Q. And Anderson standing away?

A. Yes. He had light shoes on and he didn't

want to get wet. I says, "You don't need to," so

I didn't call him up to the stake. Anyhow he seen

the stake.

Q'. State what you put on that stake generally.

A. Yes.

Q. State what you put on that stake generally.

A. Why, I—I called it the southeast corner on
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my notice of location.

Q. I am talking about the stake. Did you write

anything on the stake there? [30]

A. I did, yes. I wrote "1320 feet—"

Q. (Interrupting.) Signed it, I suppose?

A. (Continuing.) —''to corner No. 4 and 660

feet, more or less, to corner No. 3."

Q. I am asking you to say generally. Did you

mark that stake? A. Sure.

Q. Sign your name?

A. Yes. Just the same as you read in the notice

of location.

Q. Did you number it? A. Yes, corner No. 3.

Q. Corner what?

A. That is No. 3 of mine.

Q. No. 3?

A. Yes, tliis is my corner No. 3 (indicating on

map).

Q. Where did you go from there?

A. Well, we walked back up here on this dry

gravel here, and we come down here within forty-

five feet of Mr. McConneirs initial.

Q. What did you go down there for? Explain

that to this jury.

A. Why, that is the line between the McFarland

and the old location.

Q. Old 16? A. Yes.

Q. So you just simply run down to the McFar-

land line? A. Yes.

Q. That took you forty-five feet farther there,

did it? A. Yes.
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Q. What did you do there in the way of staking

and marking? [31]

A. I described it both ways, exact word for word

as it is on the location.

Q. Put any number on it?

A. Yes, No. — Lane creek placer mining claim

No. 16 below on Cleary creek.

Q. What number was the post? A. No. 4.

Q. No. 4 post?

A. Yes. Date on it, the name, and dates and

direction and description and everything.

Q. I believe you told the jury at each post you

come to— A. (Interrupting.) Yes.

Q. (Continuing.) —that is, each one of McCon-

nell's posts

—

A. (Interrupting.) I took a copy of it.

Q. (Continuing.) —you wrote down again this

notice? A. Yes.

Q. And have you got that with you? A. Yes.

Q. After that McConnell had a survey made,

didn't he?

A. After that, in December—no, in June, May

and June, 1923, he surveyed it.

Q. Well, the surveyor run across a little ribbon

or a strip down there on your end?

A. Why, the surveyor—I seen the surveyor down

there when he surveyed this line here on this other

claim, and he said that

—

Q. (Interrupting.) Oh, never mind the talk.

Mr. CLAEK.—We object to that.

Q. What did that surveyor do about the line?
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A. You mean Mr. Abbey?

Q. Anybody tliat was surveying there, whoever

surveyed [32] 1711—no, whoever surveyed Mc-

Farland? A. BiU Macey—
Q. (Interrupting.) Who surveyed McFarland's*?

A. Ingram.

Q. What did Ingram do along there?

A. Why, he started in from this corner here

(indicating).

Q. What did he do up there next to you?

A. Well, he took this piece in (indicating).

Q. How did that come about? Explain that.

A. Well, he took in—McFarland—this was sup-

posed to be a fraction, and McFarland run up to

the old mineral survey No. 1711.

Q. Up there forty-five feet? A. Yes.

Q. And then run across?

A. And then run across down to his corner here.

Q. See that cut-off, that little ribbon there, that

Little three-cornered piece (indicating on map)?
A. Yes.

Q. Now you lose that, don't you?

A. I lose that, yes.

Q. Now I will ask you if you filed a location

notice afterwards? A. Yes, sir.

Q. What about making a discovery of gold and

marking the lines? A. Yes.

Q. Tell the jury about that, tell the facts.

A. Why, I made a discovery about two hundred

and fifty feet from this initial post of mine, in this



34 G. A. Vedin vs.

(Testimony of Gustav A. Vedin.)

direction, would be in a north and—well, easterly

direction [33]

Q. It was inside of the lines of the claim, was if?

A. About two hundred and fifty feet.

Q. Inside the lines of your claim?

A. Yes, sir.

Q. When did you do that? A. On the 9th.

Q. Did you do anything about marking out lines

that day?

A. On the 9th I cut out a little all around this

line here; not very much that day.

Q. When did you?

A. I later on, before the middle of the month,

I blazed out all this line (indicating). This is all

full of willows growing up all around here, and I

blazed a line all around here so you could see cor-

ner to corner, and this line was—this is open, that

is a low place there, mucky stuff, except on this

corner there was brush along there a little bit, but

I didn't brush out anything there because the lines

were open. There were a little brush over here; I

cut a little bit here, but not very much; that was

practically all open. Around here on this side, on

the west end, side near to my initial, I cut away a

line for about halfway up and then it was clear.

I done that before I recorded it, before the 20th

anyhow.

Q. The lines didn't need a great deal of cleaning

out?

A. Not except this line here. I believe I worked

about two hours and a half on this line.
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Q. Well now, give a description of that so the

record will mean something. Which line are you

talking about—the northwesterly side?

A. That would be the northwestern side. [34]

Q. The northwesterly side-line*? A. Yes.

Q. You did most of the work clearing out there?

A. Yes.

Q. And some on the northeasterly end?

A. Some on the northeasterly end; not very much.

Q. Some on the southwesterly corner?

A. Yes, some on the southwesterly. I did some

work there.

Q. By that time what do you say about the lines ?

A. They were all clear.

Q. The stakes were all up, numbered, and so

forth? A. Yes, sir.

Q. Properly marked? A. Yes, sir.

Q. Did you tile a location notice after that ?

A. Yes, sir, I did.

Q. See if that is the notice (handing paper to

witness)? A. That is the notice, the original.

Q. You recorded it? A. Yes, sir.

Mr. PRATT.—I offer this in evidence.

Mr. CLARK.—I have no objection.

The COURT.—It may be admitted.

Notice of location referred to received in evi-

dence, marked Plaintiff's Exhibit ''B," and made
a part of the record herein.

(Plaintiff's Exhibit ^'B" is as follows:)
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PLAINTIFF'S EXHIBIT "B."

''NOTICE OF LOCATION OF PLACER MIN-
ING CLAIM.

NOTICE IS HEREBY GIVEN, The undersigned,

locator of creek placer mining claim known as

'Lane Crefk Placer Mining Claim Number Sixteen

Below Discovery,' situated on Cleary Creek, a tribu-

tary of Chatanika [35] River, in the Fairbanks

Mining and Recording District, Territory of Alaska.

The name and number of said placer mining claim

herein described is "The LANE Creek Placer Min-

ing Claim Number Sixteen Below Discovery on

Cleary Creek, a tributary of Chatanika River. ^

The name of the locator of said claim are Gustav

A. Vedin.

The date of discovery upon said claim was July

Ninth, 1921.

The date of posting location Notice thereof was

July Ninth, 1921.

The number of feet in length of said claim is 1320

feet. The number of feet said claim is in width

is 660 feet. And its area is approximately Twenty

20 acres.

Aforesaid placer mining claim adjoins on its S.

Eastern boundary the STAR, and McNUTTS, loca-

tions, on its S. Western boundary the McFarland

location on its N. Western boundary number 17

Creek, and 1st tier R. L. and Doctor Bench Claims,

and on its N. Eastern boundary the Nevada Associa-

tion, all of said claims being placer mining claims.

Said placer mining claim is described as follows.
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to wit: Situated on Cleary Creek, a tributary of

Chatanika River, Commencing at the Initial and

N. W. corner and Post Number One, which is located

about 200 feet in a S. Westerly direction from the

place of discovery and is situated near the S. E.

corner of number seventeen creek placer mining

claim and near the permanent monument of said

claim, which is surveyed, and said Initial post which

is a spruce post over three [36] feet high above

the ground, hewed on four sides, and over four

inchers in <in)ieter, squared, marked Initial and

N. W. corner and post number One, Thence in a

N. Easterly direction 1320 feet to post number two

and N. E. corner a spruce post over three feet high

above the ground, hewed on four sides, over three

inchers in (iimeter, squared, marked, name and num-

ber of the claim, the name of the locator, the date of

location, the number of feet in length and width of

the claim, with the designations thereon, thence in

a S. Easterly direction 660 feet to post number

three and S. E. corner a spruce post over three feet

above the ground, hewed on four sides, over three

inchers in dimeter, squared, marked, name and num-

ber of the claim, the name of the locator, the date of

location, the number of feet in length and width of

the claim, with the designations thereon. Thence

in a S. Westerly direction (along the western bound-

arys of the STAR, and McNUTT'S locations with

the angle and degrees of said claims to a point of

the S. W. corner of the later claim), 1320 feet to

post number four and S. W. comer a spruce post

over three feet high above the ground, hewed on.
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four sides, over three inchers in dimeter, squared,

marked, name and number of the claim, the name
of the locator, the date of location, the number of

feet in length and width of the claim, with the des-

ignations thereon, Thence in a N. Westerly direc-

tion 660 feet to Initial and N. W. corner or post

number One and place of beginmg

All lines collecting various posts are cut and

blazed so they can be readily traced [37]

Located by:

GUSTAV A. VEDIN.
Witness of the location

:

HENRY ANDERSON.
JOHN FLYGAR.

Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of G. A. Vedin on the

25 day of July, 1921, at 10 min. past 10 A. M. and

recorded in Vol. 16 of Locations, page 201.

FAIRBANKS RECORDING DISTRICT.
REED W. HEILIG,

Recorder. '

'

Mr. PRATT.—At this time I will have marked

as exhibits the deed and location notice of McNutt.

The COURT—Very well. Except ''C" will be

the location notice and ''D" the deed.

Location Notice of J. B. McNutt received in evi-

dence, marked Plaintiff's Exhibit "C" and made a

part of this record.

Deed from J. B. McNutt to G. A. Vedin received

in evidence, marked Plaintiff's Exhibit ^'D" and

made a part of the record herein.
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PLAINTIFF'S EXHIBIT *'C."

NOTICE OF LOCATION.

District of Alaska,

Third Judicial Division,

Circle Recording District,—ss.

Notice is hereby given that the undersigned, hav-

ing complied with the requirements of Chapter Six

[38] of Title Thirty-two of the Revised Statutes

of the United States, and local customs, laws and

regulations, has located 20 acres acres of placer min-

ing ground, situated in Fairbanks Mining District

of Alaska, described as follows, to wit: Upper cen-

ter stake claim 1320 feet down stream to lower

center stake and 330 feet on each side for placer

mining Purpose to be known as Side Claim 2nd

Teir Right Limit opposite No. 15th ^Zow Discovery

on Cleary Creek Tributary of Chattaneka River.

This notice is posted on the upper and lower cen-

ter post of said claim, and from said point

bears direction, about distant.

Discovered , A. D. 190—

.

Located the 7th day of April, A. D. 1903.

J. B. McNUTT,
Locator.

Attest: GUSTAV A. VEDIN.

District of Alaska,

Third Judicial Division,—ss.

Filed for record at request of G. A. Vedin on the

11 day of April, 1903, at 15 minutes past 8 P. M.
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and recorded in Volume 2 of Loca., page 478, Circle

Recording District.

C. E. CLAYPOOL,
Commissioner and ex-officio Recorder.

By F. L. Bates,

Deputy. [39]

PLAINTIFF'S EXHIBIT "D."

''BILL OF SALE.
Know all Men By These Presents That I am J. B.

McNutt ^Party of first Part For and in consid-

eration of the sum of one $1.00 dollar in hand Paid

at or before the unsealing and delivery of thes Pres-

ents, by Gustav A. Vedin Party of the second part,

The receipt Whereof is hereby acknowledged, have

granted, bargained, sold and delivered, and by these

Presents do grant, bargain, sell and deliver, unto the

said Party of the second part, all the following

Placer Mining Property

—

Placer Mining Claim, Known as Side Claim opp.

No. 15th fifteen second teir Right Limit, Blom Dis-

covery on Clft^ry Creek tributary of Chattaneka

River situated in Fairbanks Mining dist Located

this sevent 7 day of April 1903. and filed for record

the 11th elevent day of April 1903 In Circle Record-

ing District Alaska.

To have and to hold the said Mining Property

Unto the said Party of second Part Gustav A.

Vedin his heirs, executors, administrators, and as-

signs to and forever, and Warrant and defend the

said Property, to the said Party of the second Part

his Executors, administrators, and assigns against
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the Lawful claim and demands of all and every

Person and Persons Whomsoever^/.

In Witness Whereof I have hereunto set my hand

and seal this 22nd day of September 1903. Nine-

teen hundred and three.

J. B. McNUTT.
Sealed and delivered in presence of [40]

E. G. ZELLER.
AUGUST DAHL.

Dominion of Canada,

Territory of Yukon,—ss.

On this 22d day of July in the year of our Lord

one thousand nine hundred and four, before me,

Leo. Bergholz, United States Consul in and for the

Yukon Territory, personally came August Dahl, to

me personally known and known to me to be the

same person whose name is subscribed to the within

instrument, as one of the witnesses therein, who be-

ing by me first duly sworn, said that he resides at

Dawson in the Yukon Territory, Canada, and that

he was personally acquainted with J. B. McNutt and

knew him to be the person described in and who

executed the said instrument and that he saw him

execute the same and that he acknowledged to him

the said August Dahl that he executed the same, and

that he the said August Dahl thereupon subscribed

his name as a witness thereto.

IN WITNESS WHEREOF I have hereunto set
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my hand and official Seal the day and year in this

certificate first above written.

[Seal] LEO BERGHOLZ,
United States Consul in and for the Yukon Terri-

tory.

District of Alaska,

Third Judicial Division,—ss.

Filed for record at request of Gustav A. Vedin

on the 30 day of July, 1904, at 25 min. past 4 P. M.

and recorded in Vol. 2 of Deeds, page 107. [41]

FAIRBANKS RECORDING DISTRICT.
E. J. STIER,

Recorder.

By John L. Long,

Deputy.''

Q. Mr. Vedin, is there anything you think of that

I didn't interrogate you about

f

A. Those notices. Do you want me to read them

now?

Q. Oh, yes, I am overlooking them.

Mr. CLARK.—What notices are those ?

Mr. PRATT.—The same notices, the McConnell

notices that he copied on the 9th. He has already

told what he copied on the McConnell stakes on the

1st in the afternoon.

Mr. CLARK.—We object, if the Court please, if

it is the same notices, on the ground it is simply

repetition. He has already testified from his note

book as to what he found there and what he copied,

and if he is simply going to do it again that is repe-

tition.
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Mr. PRATT.—He has told this jury this man lo-

cated this on the 2d. Now we have got a copy of his

notices he put up there on the 1st, and we have

got a copy of the same notices that were standing

right there in the same place on the 9th.

The COURT.—Were they the same notices on the

9th that were there on the 1st?

Mr. PRATT.—Yes, sir.

The COURT.—Wouldn't that cover it?

Mr. PRATT.—There was no change. No, be-

cause it is more satisfactory and will be more con-

vincing [42] if he shows from his book, by read-

ing from his book, refreshing his memory and

reading so they can see for themselves. Have him

to say they were the same is more or less of an

opinion and more or less of an abstraction. The

real testimony is what he has got in that book.

The COURT.—All right, he may testify.

Q'. Go ahead.

A. "No 1. Southeast corner initial. July 1st,

1921. Initial corner stake 660 ft. cross 16 B up

Poker 1320 by 660 with corners." Signed "0. A.

McConnell." July 1st, 1921." The above was

written on a stake

—

Q. (Interrupting.) Never mind what you note

there, never mind that. Go to your next post.

A. Well, I copied said post July 1st, 1921, No. 16

below Cleary

—

Mr. PRATT.— (Interrupting.) He is reading

what he says.

The COURT.—Don't read out of your note book
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from what you have got down there. You read

what you have got copied from the stakes on the

9th.

The WITNESS.—All right, Judge.

A. *'No. 2." That was about two hundred feet

from his initial. "Chatanika, July 1st, 1921. I

have this day relocated the twenty acres of placer

mining—

"

Q. (Interrupting.) Mr. Vedin, nobody can hear

you.

A. ''Chatanika, July 1st, 1921. I have this day

relocated the twenty acres of placer m-i-n ground

know"— k-n-o-w—"on the original as the Anderson

claim Initial post standing on the southwest of

Cleary creek and up [43] Chatanika valley 360 or

260 feet, thence northwest to blank 3, thence south-

west to post blank. Ground adjoin blank, the Mc-

Farland claim on SW., the McNutt on SE."—
southeast that would be

—"S. East, the Serpentine

on NW." Signed "O. A. McConnell." Both said

notices on the board —
The COURT.—Now you are reading out of your

book again some of your own notes.

A. (Continuing.) ''Chatanika, July 1st, 1921:

Post No. blank. I have relocated 20 acres mining

placer ground up Chat 200 by Serpentine to O. A. M.

post 3 across road by Walter shaft, thence up Clear

200 to initial." Signed "O. A. McConnell."

Q. Now, show them on the board there where that

stake is. Show the jury where that stake was.

A. (Witness indicates on map.)
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Q. Where are you going to now ? The one you are

going to now, where would that be?

A. Be right there (indicating on map).

Q^ All right. Now go ahead.

A. "Chatanika, July 1st, 1921. Post blank.

This is the Anderson claim staked by post blank

July 1st, 1921." Signed "O. A. McConnell."

''Post No. blank. Chatanika, July 1st, 1921."

I am now at this corner (indicating on Exhibit

''A"). That would be corner No. 4. "Chatanika,

July Isd:, 1921. Anderson claim staked by O. A. Mc-

Connell." That's all.

Q. That the one you heard him driving

—

A. (Interrupting.) Nailing the board.

Q. The first time you heard him ? [44]

A. Yes, sir.

Q. Now if his stakes had been properly numbered,

No. 1 of the mineral survey would have been his

initial, wouldn't it?

Mr. CLARK.—We object, if the Court please.

Mr. Pratt has done considerable testifying and we

object to his comments and remarks.

The COURT.—Objection sustained.

Mr. PRATT.—Sir?

The COURT.—Sustain the objection as calling

for a conclusion, or stating a conclusion.

Q. Mr. Vedin, what is the numbering now—how

do the numbers correspond or differ, if they do, be-

tween the mineral survey and McConnell 's stakes,

providing McConnell 's stakes had been numbered?

Mr. CLARK.—Now we object, if the Court
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please, as incoinpetent, irrelevant and immaterial.

He has told what is on these stakes. It is for the

jury to determine, for the map shows exactly what

the mineral survey numbers are.

The COURT.—He may answer.

A. Why this, according to the mineral survey,

this is No. 1 (indicating on map). According to

the mineral survey this is No. 2. But his No. 2

post would be about two hundred feet from his

initial. That is where he had his notices originally.

Q. There isn't any mineral survey there, is there?

A. No, never referred to.

Q. Mineral survey No. 2, McConnell never had a

stake there at all, did he? A. No. [45]

Mr. CLARK.—We object, if the Court please, to

counsel testifying.

Q. Now go up to that upper stake.

A. The way we read it, from this corner here

(indicating on map), this is initial stake, this is

his 2, this is his 3, right across this angle here,

—

Q. (Interrupting.) What is that about,—the

mineral survey?

A. This is according to his stake. This is his

mineral survey there.

Q. What is that number of mineral survey up

there where you are pointing ? What is the number

of it? Look and see. A. 1711.

Q. What is the number of that comer up there?

Look at it. Get your glasses on. Up at the top

there. A. This here (indicating) ?

Q|. Yes. A. Corner 3.
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Q. Why of course. A. Survey 1711.

Q. Never mind; that's enough. That would be

mineral survey No. 3? A. Yes.

Q. That should be what of McConnell's?

A. Well, it would be 3 on McConnell's.

Q. Yes, cei'tainly it would. Then you go over to

that other corner, then what? What is that in the

mineral survey?

A. Well, it says "4" there, "Cor. 4, Survey

1711."

Q. What corner should that have been of the Mc-

ConneU stakes? A. It would be comer 4. [46]

Q. Well, so that McConnell's stakes, if they liad

been numbered, would have been just the same as

this mineral survey except that one in the south-

west corner? A. Except that one; yes.

Whereupon an adjournment was taken until

Tuesday, May 26, 1925, at 10 o'clock A. M.

MORNING SESSION.

Tuesday, May 26, 1925, 10 o'clock.

GUSTAV A. VEDIN, on the stand.

Direct Examination (Resumed).

(By Mr. PRATT.)

Q. Mr. Vedin, will you take the pointer and

point on that map to the place where your north-

west corner stake of the secornd tier of benches is?

A. Right here (indicating); this is my north-

west corner.

Q. How is that marked ?
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A. It is staked there with a box on and a flag-

pole there. The stake has been there since 1904,

placed there by Jackson, the surveyor. It stand

there ever since.

Q. That was there when the mineral survey was

made? A. Yes, sir.

Q. Always been there since 1904?

A. Yes, sir.

Q. A stake with a box? [47]

A. Yes, and a flag-pole.

Q. Any mound around it?

A. No, it sits down in the ground about a foot

or two.

Q. Now, I don't know whether I asked you the

question or not, but to make sure of it I will. I

will ask you to state to the jury whether the time,

and shortly before, you commenced this action,

which was October 15, 1924, whether anybody was

in the actual occupancy of that ground there that

you brought this action for?

A. There was no one.

Q. Nobody? A. No.

Q. Where did you live at that time?

A. I lived mostly in Fairbanks, but my other

home on the second tier bench.

Q. Where were you living at that time? Was
your abode here in town?

A.. I was in town most of the time.

Q. Was this your home?

A. This is my home; yes.

Q. Where did Mr. McConneU live at that time?
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A. He lived on the Nevada Association.

Q. Where would that be?

A. That would be—I should judge about three

hundred feet from this north end line of the claim,

about in here, somewhere in there (indicating on

map).

Mr. PRATT.—All right. Cross-examine.

Cross-examination.

(By Mr. CLARK.)

Q. Mr. Vedin, on the 1st day of July, or rather

the night [48] of the 30th of June, 1921, you

went down to the ground for the purpose of staking

it, didn't you?

A. I went down and sized up the line at that time

for the purpose of—do you mean to the southwest

end?

Q. No, I mean you went down there to stake

that claim called the Lane claim and called the

Anderson? A. I did intend to stake it, yes.

Q. You believed at that time that it was open for

location? A. I believed so, yes.

Q. And you went down there at what time?

A. I went down there—I was down at this end

of the claim (indicating on map), on the south-

west corner there, about half-past 11:00 o'clock.

Q. What time did you put up your stake down

there near the southeast corner?

A. Southeast corner?

Q. Yes.

A. Well, this is what I call the southeast corner

(indicating).
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Ql That isn't the southeast corner, that is the

northeast corner. Down at the southeast comer

when did you put up your stake?

A. I didn't put up any stake.

Q. Did you put up any stake at all that night?

A. I put up a pole right there (indicating).

Q. When did you put the pole up?

A. That night.

Q. What time that night?

A. About half-past twelve—half-past eleven.

Q. Half-past eleven, yes. You were going to

stake the [49] claim that night, weren't you?

A. I intended to stake it that night, yes, sir,

after 12:00 o'clock. I just lined up this line from

here along the McFarland line to this stake (indi-

cating) .

Q. And about that time I understood you to say

you heard some pounding up at the upper right-

hand corner?

A. I heard somebody nailing up here on this

corner nailing (indicating).

Q. Yes. Now you went down there about half-

past eleven, you were down at this corner down

here marked on this map as "Cor. No. 1, Survey

No. 1711," you were down there about 11:30,

weren't you?

A. Yes, about forty or fifty feet, about, from

here, yes (indicating).

Q. And about that time you heard some pound-

ing up at this corner marked on that map as ''Cor-

ner 4, Survey 1711"? A. Yes, sir.



O. A. McConnell. 51

(Testimony of Gustav A. Vedin.)

Q. And you walked up there?

A. I walked up there then—after I heard this

pounding and raised my pole up I walked up there

by the way of my buildings up here, and then down

toward my old boiler-house, then I come down

there within two or three hundred feet of the boiler-

house. I saw McConnell walking over here (indi-

cating) with some material in his hands and a gun.

Q. Then where did he go to?

A. Well, he walked toward this end of the ground

(indicating).

Q. And did you watch to see where he went to?

A. No, T couldn't see. It was all brush here

(indicating). I couldn't see. [50]

Q. Where did you next see him after you saw

him walking down there?

A. I saw him up here walking toward this stake,

on this corner stake (indicating). That is the

next place.

Q. How long after you saw him down here in

the middle of the claim did you see him going up

toward this corner marked on the plat as "Corner 3,

Survey 1711"?

A. I seen him after 12 :00 o 'clock, about a quarter

past twelve, or ten minutes past twelve.

Q. Ten minutes past twelve. Where was he at

ten minutes past twelve?

A. By my watch. He was at this comer (indi-

cating).

Q. You are certain it was ten minutes past

twelve? A. Yes, by my watch.
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Q. There couldn't be any question about that?

A. No question by my time.

Q. You looked at your watch and saw it was ten

minutes past twelve? A. Yes.

Q. Didn't you state yesterday on your direct ex-

amination you looked at your watch and it was just

exactly 12:00 o'clock?

A. I said when I was at this corner stake there

(indicating). When I placed my stake it was just

a minute past 12:00 o'clock.

Q. Where did you remain during the time that

Mr. McConnell was out of your sight?

A. On that boiler-house.

Q. How long did it take you to walk from this

corner down here, that is, that would be at the cor-

ner No. 1 of this mineral survey, how long did it

take you to [51] walk up to your boiler-house?

A. If I walk right straight

—

Q. (Interrupting.) No, how long did it take you

that night?

A. I stopped at my house that night.

Q. How long did you stop at your house?

A. Well, five or ten minutes. I had my watch,

and I didn't want to get down there until just

about midnight.

Q. You didn't want to go down there that time.

After you stayed at your house five or ten minutes

you went out, and where was Mr. McConnell at

that time?

A. As I said before, when I walked to the boiler-

house he walked further to the center of the ground.
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Q. When you first walked up to the boiler-house

he was walking down toward the center of the

ground 'I

A. Well, I said within two or three hundred feet

of the boiler-house I seen him cross there on the

center of the ground.

Q. Then you hadn't reached your boiler-house

when you heard that? A. No.

Q. How far was he from this corner where you

heard the pounding when you saw him out in the

middle of the claim?

A. Well, that would be about six or seven hun-

dred feet.

Q. And you were outside of your boiler-house

here?

A. No, I wasn't—at that time I wasn't when I

met him—I didn't meet him, but I seen him across

about four hundred feet away.

Q. Then you say that he disappeared down in

the middle of the claim?

A. Yes. There is a low place here (indicating).

Then he took across over on these tailing piles

here, and after [52] that I could not see him;

he got over into the woods.

Q. Then how long was it before you saw him

come out at this corner stake over there, at stake

No. 3? ^>^

A. That time when I seen him first?

Q. Yes.

A. Well, be about twenty-five minutes, I guess.

Q. And you stood around here, did you, and
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waited until tie got up to that corner?

A. No—I didn't—you mean the first time?

Q. Yes.

A. I walked down here to the boiler-house, and

I had my stakes there, and then I walked over

there to the dump and the rock pile. I left one of

my stakes over there, and brought another one over

to that corner (indicating), and it was just about

12:00 o'clock when I put that in. Then I walked

back here and got another stake and walked across

here, and took another stake over there (indicat-

ing).

Q. Where was he when you were putting your

stake here at this corner No. 4?

A. I couldn't see him. He was over on this other

side of the ground some place; I couldn't see him.

Q. He was on the lower end of the ground when

you put your stake here (indicating) ? A. Yes.

Q. And fifteen minutes later he was up here

(indicating) putting in that stake, was he?

A. Fifteen minutes later?

Q. Yes. A. No.

Q. What time was he up there, then? [53]

A. Well, he was up there—^he was up there about

ten or fifteen minutes past twelve.

Q. Then you say when you went up here to this

stake, where you say you put up your location

notice, he was disappearing down on this end of

the claim (indicating)? A. Yes.

Q. And fifteen minutes later he was up here at

this stake (indicating) ?
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A. No, it would be more than that. It would

be a quarter to twelve that I was at the boiler-

house, about a quarter to twelve. That would be

about half an hour before I left on the other side

here till I seen him up here on this corner (indicat-

ing).

Q. What did you do from the time you say

you put up your location notice here on corner

No. 4, what did you do up until the time you put

your corner post at No. 3 ?

A. Well, I just walked right across and put it up.

Q. Immediately after you put your

—

A. (Interrupting.) Initial post.

Q. (Continuing) —initial post there you walked

across here (indicating) and put up your corner

stake here?

A. Yes. I was up to that corner about five

minutes past twelve.

Q. Where were you when you saw Mr. McConnell

up at that corner?

A. I was along this line here (indicating) on

the rock pile, right close to there.

Q. That is, when you saw him put up—when

you saw him up at that comer (indicating) ?

A. Yes.

Q. Then he didn't go up to corner No. 3 until

about a [54] quarter to twelve?

A. Well, about ten minutes past twelve.

Q. How long after you had been there?

A. About five or six minutes, something like that.
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Q. You went here exactly at 12:00 o'clock, did

you, at corner No. 4 ?

A. By my watch, yes.

Q. And did you then mark on the stake ?

A. I marked on the stake.

Q. What did you write on the stake that nighty

Mr. Vedin? A. On that stake?

Q. Yes.

A. I write the regular notice of location.

Q. Well, what did you say on that notice of

location ?

A. "United States of America, Territory of

Alaska, Fourth Division. I hereby"—lets see
—"I

hereby claim twenty acres of placer mining ground

for mining purposes," and so forth, in the regular

way.

Q. Never mind the so forth. Go ahead and tell

us the rest that you wrote.

A. I call it post No. 1, initial post, and describe

the claim fully, that I claim 1320 feet downstream

to corner No.—corner No. 4, the way I start to

stake.

Q. Did you say ''downstream to comer No. 4"1

A. Yes. Something like that.

Q. Well, you ought to remember. You remember

pretty well what happened. Did you say you

claimed so many feet downstream to corner No. 4?

A. And 660 feet across the valley to corner No. 2.

Q. You hadn't put in corner No. 2 or No. 4, had

you ? A. At that time, no. [55]
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Q. You were just calliug it imaginary corners

out tliere, weren't you? A. Yes.

Q. And did you do anytliing with the stake,

whittle it or cut it up so as to write on \i%

A. I had it already so I just wrote on.

Q. When did you prepare that stake?

A. I prepared it the same day.

Q. What time the same day did you prepare

that stake?

A. Well, I couldn't remember. During the day

some time.

Q. On the 30th of June you went down and

prepared it, did you? A. Yes.

Q. Did you prepare the other comer stakes you

were going to put in?

A. Yes, the other ones I had prepared, too.

Q. You had all four of them prepared?

A. No.

Q. Which ones had you prepared?

A. Them two that I put in.

Q. Those two at the upper end there?

A. Yes.

Q. You had them all whittled down and ready for

the reception of your notice of location?

A. Just give my date and the name and some

description by arrows, whatever I put down. I

used to put arrows down, 1320 feet in this direc-

tion and 660 feet in this direction.

Q. You had them all prepared during that day?

A. I didn't say I had them all prepared. I just
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said after I put two stakes down I put the arrows

down with the direction. [56]

Q. Then you put the arrows down with the

directions during the day?

A. During the day—no, that evening, that night,

on July 1st, one minute^ past twelve o'clock.

Q. That is when you put on your name and the

arrows and everything?

A. Yes, and the date.

Q. And you wrote out your entire notice at

that time?

A. Part of the notice was written out before.

Q. On the stake? A. On the stake.

Q. Yes. So you already had that stake partially

prepared before midnight? A. Yes.

Q. So then the only—then when you stated a

while ago the only thing you done before midnight

was to go down here and put up a flag-pole to line

up this lower line, that wasn't exactly correct,

was it?

A. Yes, I intended to go back down there and put

my stakes up.

Q. You are getting

—

A. (Interrupting.) That was my initial corner; I

intended that for my initial at that time.

Ql Oh, you intended this for your initial corner

(indicating). A. No. (Indicating.)

Q. Oh, you intended that?

A. Yes. And I wanted to put in 1, 2, 3 and 4,

and I was just down there first to sight up the

line.

Q. Hadn't you prepared a stake down here at
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this lower corner (indicating) to write on that

night I [57] A. I don't think I did.

Q. Just think a little. Hadn't you prepared a

stake down there to wrote on, that is, down here at

corner No. 1? A. No.

Q. No. You hadn't anything down there?

A. I chopped a pole.

Q. What kind of a pole did you chop?

A. WeU, a pole there to sight by.

Q'. Where did you have that pole set?

A. It set there on the line where I intended to

have the line.

Q. How close to where the corner was?

A. Well, forty or fifty feet, I guess.

Q. What had you done that day with this corner

over here that is, the downstream corner (indicat-

ing) ?

A. I didn't do anything with that comer.

Q. Well, had you done anything to that corner

that day? A. No.

Q. You hadn't prepared that comer at all?

A. No.

Q. Then at one minute after twelve you went

up here and staked this

—

A. (Interrupting.) I put that stake in.

Q. Put that stake there. Did you drive it at that

time or had you already driven it?

A. I drive it down at that time. I waited until

12:00 o'clock.

Q. Then you pounded the stake down?

A. Yes.
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Q. Where was the stake before that?

A. Laying close to the boiler-house, on the rock

pile. [58]

Q. You had it over on the rock pile, did you?

A. Yes.

Q. And when you went up there you packed it

up ? A. I packed it up as I went along.

Q. And you had it partially written out?

A. Partially written out.

Q. Then what did you have to add to it after

you got it up there ?

A. My name and the date and the direction.

Q. What did you drive it in the ground with ?

A. Why, it is soft ground there.

Q. How did you drive it in?

A. I just punched it down five or six feet—or

^Ye or six times.

Q. Five or six times and punched it down?

A. Yes.

Q. How long did it take you to set that stake

and finish your writing? A. Couple of minutes.

Q. That all? A. Well, two or three minutes.

Q. And what time did you set your stake at

this corner (indicating) ?

A. It was about five or six minutes past twelve.

Q. And you started in here (indicating) at one

minute after twelve, did you?

A. I finished it—started in about one minute past

twelve.

Q. Started in about one minute past twelve?

A. Yes.
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Q. You completed the writing on it and put the

date on, did you? [59]

A. I completed the arrows and the date and my
name, that's all I signed.

Q. Did you write anything else there after twelve ?

A. No, not after twelve.

Q. Then you took it and jammed it down into the

ground and saw that it was perfectly solid, did you ?

A. It was solid.

Q. And about what time was it when you left that

stake? A. About three minutes after twelve.

Q. About three minutes after twelve. And what

time was it when you set this stake over here at

this other corner (indicating) ?

A. About six minutes past.

Q. How far is it across there between those two

posts? A. About 660 feet, I guess.

Q. Then in the course of about seven or eight

minutes you marked your stakes, set them at those

two corners, and marked your stake, the initial

stake, finished writing on it, set it there, walked

about six hundred feet, walked across there six hun-

dred and forty-six feet, set another stake—you wrote

on that, I presume ?

A. I had it prepared the same as the other.

Q. The same? United States of America, Ter-

ritory of Alaska,

—

A. (Interrupting.) No, I didn't have so much on

that, you see, just "Stake No. 2," and I just had

—

*'I claim 1320 feet down creek, down in a south-

w^esterly direction, to Post No. 3, and 660 feet to
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Post No. 1, for placer mining purposes," and my
name and the date and the arrows.

Q. Well, how did you set that stake at that cor-

ner? [60] A. I drove it down in the ground.

Q. What did you drive it down with 1

A. Just punched it down. It is very soft at that

corner.

Q. Pretty soft at that corner?

A. Pretty soft, yes.

Q. How deep did you punch it down?

A. Oh, eight or ten inches.

Q. How large a stake was that ?

A. Three by four
;
just about three and a half.

Q. Three and a half inches square, was it ?

A. Just about.

Q. And pretty bushy at that corner, wasn't it?

A. Not at the very corner, it wasn't.

Q. No?
A. Oh, about a hundred or hundred and fifty feet

away from it it was bushy.

Q. Any other stakes at that corner?

A. Yes, there was two more.

Q. And you simply took it with main strength

and shoved it down into the ground about eight to

ten inches?

A. Yes. My lower Nevada stake claim is there.

Q. And you had nothing to drive it with?

A. No.

Q. And you accomplished all of that and got

away from that corner up there by ten minutes

after twelve?
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A. About ten minutes after twelve I left.

Q. And where did you go from there ?

A. I went over to the boiler-house.

Q. And did you go straight over to the boiler-

house? A. Yes.

Q. And then what time was it Mr. McConnell went

up there [61] to this stake?

A. I ^een him up there about fifteen minutes.

Q. Didn't you state a while ago it was exactly

fifteen minutes after?

A. Somewhere around fifteen minutes.

Q. Now, aren't you certain it was exactly fifteen

minutes after?

A. I am sure he was there at fifteen minutes past

twelve o'clock by my watch.

Q. You w^ere standing over here by the boiler-

house watching him, were you? A. I seen him.

Q. Where were you when you saw him?

A. I seen him around the rock pile.

Q. Well, you were around the rock pile nearer

over here (indicating) on one of your claims?

A. No, the rock pile is right close to the boiler-

house.

Q. Your boiler-house is on 15, third tier, is it ?

A. It is one on 15 below^, third tier, and on on the

second tier.

Q. Near what boiler-house, were you?

A. Well, I was between—on the rock pile between

the two.

Q. Oh, between the two? A. Yes.

Q. How far is that rock pile from the side-line of
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this claim that is surveyed here, from this line that

is running through here (indicating) from comer

No. 3 to corner No. 1, how far is the rock pile from

that?

A. Well, there is one rock pile here and another

one here (indicating).

Q. Well, you say you were on the one that was

down here [62] on the line (indicating) ?

A. Yes, close to the line at that time I was there.

Q. Well, how far is it from this line between 1

—

or between 3 and 1, how far is that rock pile from

that line?

A. You mean from this line here (indicating) 1

Q. Yes.

A. To that corner (indicating) ?

Q. No, how far is it on this side of this line be-

tween 3 and 1 ?

A. Well, the rock pile there is about—it is half

of a hundred and fifty feet from the line, then the

rock pile about fifty or sixty feet more.

Q. And you looked at your watch and it was just

fifteen sharp after twelve when you saw him up

there ? A. The first time, yes, sir.

Q. So from 12 :00 o'clock at night you had finished

writing your stake that you set it up here for your

initial stake at comer No. 3

—

A. (Interrupting.) Yes.

Q. (Continuing) —by the use of your hands

had driven it down into the ground; you had then

gone up to stake No. 3 of this mineral survey

—

A. (Interrupting.) And come back.
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Q. (Continuing) —a distance of 646.1 feet; had

there completed the writing on the stake and set it,

forced it into the ground by main strength, and had

walked back down here at least seven hundred feet

to the rock pile by a quarter after twelve?

A. I walked from there and right down this way,

that is the way I walked, right here (indicating).

[63]

Q. So within five minutes

—

A. (Interrupting.) Wouldn't take no more than

three minutes to walk across here (indicating).

Q. So wdthin five minutes after you were at this

comer post up here No. 3 you were down here on

your claim, on a rock pile, watching Mr. McCon-

nel at that post, were you (indicating). Where

did he come from ?

A. He came from the other end of the claim.

Q. Where was he when you left that corner No.

3? A. When I left that corner No. 3?

Q. Yes. A. When I left that corner No. 3?

Q. Yes. A. I didn't see him.

Q. Didn't you see him approaching that corner?

A. He might have been in the woods.

Q. What kind of woods is there ?

A. There is lots of brush there. All along here

(indicating) there is lots of brush all the way dow^n.

Q. Extending w^ay up to the corner ?

A. Within a hundred or hundred and fifty feet of

the corner.

Q. How about the center of the claim ?

A. It is all brushy. About that time it was.
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Q. So you never saw him at all until you were

back over here in fifteen minutes (indicating) ?

A. I see him when I come back here (indicating).

Q. When you stood over here on this pile, you say.

What did he do when he got to that corner post ?

A. Well, he put on a stake.

Q. Now, put on a stake—^what do you mean?

[64]

A. Well, he nailed a board up on a stake there.

Q. Oh, he did. And how long did it take him to

do that?

A. Oh, it don't take very long. A couple of min-

utes.

Q. Then what happened immediately after that?

A. What do you mean, happen ?

Q. Did anybody come around there?

A. Why, I see a party coming down at Chatanika

road from the river—^up.

Q. Well, about how far was he from that comer

when you saw him coming ?

A. Why, maybe three or four hundred feet.

Q. And did you stand there and watch him until

he came up there ? A. I seen him coming.

Q. How far is the road from the comer stake ?

A. About a hundred feet.

Q. Hundred feet from the corner stake?

A. Just about.

Q. Which side of the comer stake is it?

A. That road goes on the east side of the stake.

Q. And where was Mr. Connell when this man
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oame down even with where the stake was, even with

that corner?

A. Why, McConnell at that time come up on the

road. He come up on the road; it looks like he

walking this way (indicating) and come up on the

road from the biiish here and stopped there on the

road and waited for the party to come.

Q. When had McConnell pulled up your stake ?

A. Well, he pulled it up at that time when it

was there.

Q. At a quarter past twelve ?

A. I wouldn't say. I didn't watch the minute

when he [65] pulled it up.

Q. Well, how long after he got to the stake was

it before he pulled up the stake ?

A. Well, I seen him around there. He might

have pulled it up or he might have done something

—

he put down this board and he was working around

there, and I seen him going in the brush with this

stake and I thought it was mine.

Q. Now, did you not testify on yesterday that you

stood over here on the rock pile, saw Mr. McConnell

pull up your stake and pack it off into the brush?

A. Yes.

Q. How do you know it was your stake ?

A. Because I missed it.

Q. Could you tell that night?

A. No, I couldn't tell what stake it was that time,

but next day when I lost the stake I naturally think

it was my stake.

Q. Because it wasn't there the next day you testi-
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fied yesterday you saw him pick it up and pack it

off? A. The other stakes of mine were there.

Q. And you were drawing your conclusions that

he pulled the stake up by reason of the fact that it

wasn't there the next day? A. Yes.

Q. Where did he pack it into the brush ?

A. Well, he packed it over into the brush. When
he got in there I couldn't see any more.

Q. Did you see him pack it into the brush ?

A. I seen him pack it away.

Q. Where did he pack it to ? [66]

A. Well, he was in there, in the brush, walking

about.

Q. Which way from that corner?

A. He was here and he walked in this direction

(indicating).

Q. Oh, he walked out into the Duncan Bench, did

he?

A. Yes, and come up on the road there. That is

the last I seen of him. That was not the last, but

at that time when he come from the brush I drew

the conclusion that he packed my stake out, walked

in there in the brush, and then he came out on the

road.

Q. You drew the conclusion that is what hap-

pened? A. Yes.

Q. You testified yesterday that is what happened,

didn't you? A. Well, that comes natural.

Q. Oh, is that the way you arrived at the facts

you testified to ? A. Well, that is a fact.

Q. Yes, that you drew the conclusion? A. Yes.
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Q. Now, how long was it between the time that

you saw him pick up your stake and take it off in

the brush and bury it some place before he was talk-

ing to O'Leary?

A. Well, I couldn't time it between that time. I

just seen him pull out the stake, and I pulled out

my watch—but I didn't look at the watch all the

time.

Q. But O'Leary was in sight coming towards the

stake %

A. Yes, he come along the road and apparently

stopped for a moment and watch him, and I didn't

see McConnell at that time, and I was just wonder-

ing—

Q. (Interrupting.) Wait a minute. He was in

sight when you saw McConnell setting his stake

there at that corner, [67] wasn't he, wasn't

O'Leary in sight in the road?

A. Where O'Leary was there he couldn^t see him.

Q. Wasn't O'Leary in sight to you and couldn't

you see O'Leary? A. Yes.

Q. You could see O'Leary coming toward that

stake %

A. Well, I wouldn't say that neither. I don't

think—I couldn't swear to that at that time. No, I

couldn't swear to that.

Q. How long was it after you saw McConnell tack

the board on that stake that O'Leary got up op-

posite the stake?

A. Well, when McConnell come up to the stake,

as I said, about ten minutes past twelve, somewhere
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around there, between ten and fifteen, somewhere

around there—I didn't look at my watch anymore

—

after he had nailed the board up and gone into the

brush and coming out on the road, when he come

up on the road then I looked there and I seen Morris

O'Leary coming down from the river.

Q. Then you hadn't seen Morris O'Leary coming

until after McConnell had packed your stake off

into the brush and had come back onto the road ?

A. No,—I might have seen somebody coming, but

I didn't know who it was.

Q. Well, did you see anybody coming before that?

A. Well, I see the party coming on the road, but

I—
Q. (Interrupting.) Yes, but I am asking you did

you see O'Leary coming before McConnell came

back onto the road after burying your stake out in

the brush?

A. Did I see O'Leary before McConnell came up

on the road?

Q. Yes, did you? [68]

A. Yes, sir, I seen somebody coming down the

road before that.

Q. Then how far was he away when you first

saw him?

A. Why, he might have been five or six hundred

or a thousand feet away from that stake.

Q. A nice clear road all the way up there, was

it? A. Yes.

Q. You could see from the rock pile where you

were standing? A. Yes.
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Q. You could see him six or seven hundred feet

up to that stake, and then you could see clear up

on the road?

A. Yes, I could see down the road.

Q. Of course, McConnell could see down the

road, too, couldn't he? A. No.

Q. Why not?

A. There is a rock pile laying close to the road.

There is a shaft right here (indicating on map)

and there is a big rock pile right in here, and

it is pretty high, and he couldn't—Mr. McConnell

couldn't see until he was clear up close to the

stake, within a hundred and fifty or two hundred

feet.

Q. So he couldn't see him at all?

A. No, unless he go out on the road or the

other way.

Q. After McConnell pulled up your stake, as

you say, and took it out and buried it, where did

he go?

A. Well, I don't know^ whether he buried it or

not.

Mr. PRATT.—Well, Mr. Clark, that isn't fair.

He didn't say anything about burying anything.

Q. Where did he go after pulling up your stake,

as you say, [69] and packed it off into the

brush ?

A. He come up on the road about two hundred

feet away from the stake, and there Morris

O'Leary, he was standing there, and Morris O'-

Leary seen, I suppose, who it was and he come on.
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he come up to him, and they were talking there

for quite a long time, a few minutes, and he was

pointing in different directions and telling Morris,

I suppose,

—

Q. Never mind what you supposed.

A. Well, he was pointing to a stake.

Q. How do you know he was pointing to a

stake ?

A. Well, to his corners of the claim what he had

staked.

Q. That is another conclusion that you drew,

was it? A. Well, it is a good conclusion.

Q. Well, it is just a conclusion on your part,

isn't it? A. Well, it's pretty good.

Q. Yes, I guess it is pretty good. Now what

did he do after O'Leary left him?

A. Well, O'Leary walked on and McConnell

walked on.

Q. Where did McConnell go?

A. Why, he walked in the brush there and up

by his other—he walked by this stake, that is,

the way he lived.

Q. Well, show us where he went after he left

O 'Leary ?

A. He walked by this stake (indicating on

map), come out in here, walk up in this way in the

brush here, and—well, at that time I walked over

home, and is, toward home, but he walked in

here, and I seen he walked to this stake.

Q'. Where were you when you saw him walk to

this stake (indicating) ?
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A. I was right there at that rock pile (indicat-

ing). [70]

Q. You still held on to the rock pile, did you?

A. Yes.

Q. And you watched him till he went up to that

stake? A. He went up there to that stake.

Q. What did he do when he got there?

A. Why, he looked on his board and seen my
stake.

Q. Then what happened?

A. Well, he pulled my stake up.

Q. Did you see him pull it up? A. Yes.

Q. Did you stand there and watch him pull up

your stake?

A. Well, he pulled up a stake. I didn't see it

was mine, but he pulled up a stake and I con-

cluded it was mine.

Q. Well, that is another conclusion, is it ?

A. Well, a good conclusion.

Q. So you saw another conclusion from that

rock pile? A. Yes, I got good conclusions.

Q. What did he do with that stake he pulled up?

A. He packed it into the brush, and that is the

last I saw of it.

Q. Which w^ay did he pack it into the brush?

A. Well, lots of brush up east, upstream, east.

Q. On whose claim was that?

A. That is on my ground.

Q. Did he pack it over onto your ground?

A. I don't know whether he left it there or not;

I couldn't tell you.
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Q. Did he take it up on his shoulder and pack it

away?

A. I don't know whether he did or not. He
picked it up, and that is the last I seen going into

the brush, then I walked home. [71]

Q. Did he have it on his shoulder?

A. I don't know whether he had it on his

shoulder. He had it in his hand when I seen him.

Q. Then you went home?

A. I went home.

Q. You didn't go down to the other corners

after that, did you? A. No.

Q. And you concluded that

—

A. (Interrupting.) I concluded I was beaten.

Q. You concluded you were beaten? A. Yes.

Q. What time the next day did you go down

and take these copies off of these notices?

Mr. PRATT.—I object to that. Your Honor,

there is no testimony that he was there the next

day, which would be the 2d. He testified he was

there on the afternoon of that same day.

Mr. CLARK.—All right. I stand corrected. I

didn't mean to mislead him.

Q. What time during that day was it you went

down to these other stakes, Mr. Vedin?

A. I went around to all the stakes that same

day.

Q. What time?

A. From 8:00 in the evening?

Q. At 8:00 o'clock in the evening?
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A. Well, between 8:00 and 11:00 I was down

there.

Q. It took you about three hours to go around

and get these things written down?

A. Well, yes. I was very particular to get it

correct. I had a hard time to make it out. Lots

of words there [72] I had a hard time to

—

Q. (Interrupting.) Why was it so difficult to

make it out? A. Well, it was.

Q. Well, why?

A. Well, the letters and figures and the writing,

some was very plain and others—the figures

wasn't very plain at all and I had a hard time to

make out.

Q. What was it written with?

A. With a lead pencil on the boards and ink on

the papers.

Q. At what stake was the paper stuck up?

A. Well, on his initial was a stake written.

Q. Which one do you call the initial?

A. That is his initial (indicating on map).

Q. Well, whereabouts is it?

A. Well, that is this stake here, that is his

initial (indicating). That was written on the

stake itself, the stake about seven or eight feet

high.

Q. Well now, you say it was written on the

stake. What was it written on the stake with?

A. A lead pencil.

Q. His notice of location was written with a lead

pencil on the stake? A. Yes, sir.
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Q. And you saw that there on the 1st day of

July? A. Yes, sir.

Q. You can't be mistaken about that, can you?

A. No, I couldn't—I couldn't be mistaken what

I seen with my own eyes.

Q. Well, what was over on this other stake you

say was down here some place on the MacFarland

ground (indicating) ? [73]

A. Why, there was a notice, a paper notice, on

there, on an old stake, an old board there that

was standing there a long time, and he put a notice

up on the board and then a board up above that

notice.

Q. Did you have any difficulty reading what was

on that paper notice?

A. No, that notice was pretty plain.

Q'. Then what kind of a notice was up on this

stake here at No. 3?

A. Why, that was on a paper notice on a board

nailed to the stake; very short; no difficulty in

reading that.

Q. That was written with ink? A. Yes.

Q. You had no difficulty in reading that ?

A. No.

Q. Then what was written over on this stake at

No. 4?

A. Why, that's all on a board there and was

very short. I could understand it.

Q. What was it written with?

A. Well, written with a pencil.

Q. You had no difficulty in seeing it there, did

you? A. No, I could see it.
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Q. Now have you got that little book where you

made this memoranda? A. No.

Q. Where is it? (Counsel produces book.) Will

you just find the place where you made your nota-

tion? A. The July 1st?

Q. Yes.

A. (Witness refers to book and indicates.)

Q. Let me see your entry. (Witness hands

book to counsel.) [74]

Mr. PRATT.—Mr. Clark, that can be cut off

and can be put in evidence.

Mr. CLARK.—I am not asking to have it put

in evidence.

Q. Is the next one on the next page?

Mr. PRATT.—I can do it myself, then.

Mr. CLARK.—Yes.
Q. Where is your copy that you made of that

—

of the second time you went around there?

A. (Witness indicates.)

Q. Did you make these entries in the book right

there at the stake? A. Yes, sir.

Q. Everything that is in this book?

A. Everything except my notation. I didn't

make that at the stake, the notations. Everything

that is on them stakes I made out right at each

stake, at the comer.

Q. And you wrote it out at that time?

A. Yes, sir.

Q. And how long afterwards did you make the

other notations, the other statements that you

make in here? A. What

—
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Q. (Interrupting.) That is your comments after

the endf

A. Well, it is practically the same day, the same

day and the same time below each stake.

Q. You made them right in this book, did you?

A. Yes, sir.

Q. At that time? A. Yes, sir.

Q. How does it happen, Mr. Yedin, that of your

send list all those pages are out, they are not

fastened it? [75]

A. They were in there all the time. Been hand-

ling it here lately and it is an old book and they

are loose, that's all.

Mr. PRATT.—The pages are loose.

Q. There is nothing else in this book ?

A. Yes, there is lots of things in there. Oh, yes,

there is lots of things in there.

Q. The other was on page 93?

A. There are lots of things.

Q. What was this book kept for, Mr. Yedin?

A. Why, it is a regular memorandum-book.

Q. You say those items both times were written

right there at the stake? A. At the stake.

Q. And the comments that you have to make

were written later?

A. Well, they were written right there on the

ground near the stake. I sit down then; I could

sit down and write it. I had to stand up when I

wrote the original.

Q. You stood up when you wrote the original?

A. Yes, I had to stand up.
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Q. And how did you hold your book when you

wrote the original '?

A. Well, on a board. I had a board and I write

it on a board.

Q. And then you could write your comments

better when you could get some place where you

could sit down?

A. I sit down and write my comments near the

stake.

Q. When did you write out this trespass notice

that Mr. McConnell posted on the ground?

A. When I wrote it? [76]

Q. Yes, when did you write that out?

A. That is not in the evidence.

Q. No, but when did you write it out?

A. Oh, you found it there, did you?

Q. Yes, I found it.

A. Well, I didn't want you to find it.

Q. Well, I found it. When did you write it

out?

A. I wrote it out on the 15th day of July.

Q. Where did you write it?

A. I write it right at the box.

Q. Standing right there by the box?

A. Sitting right down near the box. The box

was low down in the ground.

Q. These other notices were written standing

up at each of the stakes, were they?

A. These other notices were written standing

up.
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Q. That is, what was written on the stakes was

written standing up?

A. I had a board in my hand.

Q. You had a board in your hand?

A. I had the book on the board.

Q. And stood up and wrote?

A. Yes, sir.

Q. Then after you got back to your cabin you.

sat down and wrote your comments?

A. No, I sat down at each stake and wrote my
comments.

Q. Didn't you state a minute ago your com-

ments were put on afterwards?

A. I stated it was right afterwards sitting down.

Q. Then you stood up for the original notices

and sat down for the rest? [77]

A. Yes, sir.

'Q|. It looks to me you write a little better stand-

ing up than sitting down, isn't that true?

A. No, I don't think so. It is about the same.

It wouldn't make much difference to me.

Q. Now why were you so particular about secur-

ing copies of those notices, Mr. Vedin?

A. Well, when I found out that—I wanted to

find out exactly what the man had on the stake on

the 1st of July.

Q. Why were you so interested when you found

that he had beaten you to it?

A. Well, I thought yet I may have a chance.

Q. How did you think you had a chance?



0. A. McConnell, 81

(Testimony of Gustav A. Vedin.)

A. Well, because I would claim that he didn't

stake on July 1st, he staked on June 30th.

Q. You would claim you had staked on July 1st,

wouldn 't you %

A. I claim I staked on July 1st and I claim he

would stake on June 30th.

Q. You had the stakes you put in there, you had

them all prepared beforehand?

A. I was not on the ground before the 1st of July.

Q. They were not stuck up on the ground %

A. No.

Q. And he put up some stakes a quarter after

twelve, didn't he?

A. Yes, he put in the stakes after, but he put in

the initial stake I judge before 12:00 o'clock.

Q. So you thought you would go down and make

some copies of what was on these notices? [78]

A. I was anxious to see; I was always anxious to

see what he write on them.

Q. I want to know just why you thought it so

important that you would have the exact notation

that he had made on these stakes?

A. That is to my interest.

Q. Why is it to your interest?

A. Because that is the way I felt about it.

Q. Now why did you feel that way about it?

A. Well, I didn't think that he staked right in the

first place.

Q. No. That was the reason, was it, because you

didn't think that he had staked right?

A. He didn't put up his proper stakes.
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Q. And therefore that it would be material to

know what was written on the stakes, is that it ?

A. Yes.

Q. Your finding out what was written on the

stakes would affect his location, would it f

A. The writing on the stakes, you couldn't make

—

any stranger couldn't make out, and hard for me
to make out which way he meant, and I don't yet

understand which way he meant. You read them

notices on them boards, a stranger wouldn't know

whether he was going up or down stream or any

other way.

Q. When you went back on the 9th you went to

the same places you had seen these notices before,

didn't you^ A. Yes, sir.

iQ,. And you found his initial location the first

night, you say. Was that down at this corner

(indicating on map) ? A. That is his initial stake.

[79]

Q. Yes. And did you go that same stake this

second time to make the copy ? A. Yes.

Q. How close is it to Dalton's cabin?

A. Eight close by that stake. The fence is right

close to it.

Q. Why did you make the copy an exact copy

of what was on the stakes nine days later ?

A. Because I want to be sure that he hasn't

amended his location, or relocated it, that was my in-

tention.

Q. Oh, you wanted to be sure. Couldn't you tell
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by taking out your book and checking to see if it

was right?

A. I want to be sure. If any word or date was

amended I would have to write out the whole

notice anyhow, and I did write out the whole notice

as I come to each stake.

Q. And wrote out comments also?

A. Well, the comments, sure.

Q. So that was on the 9th that you did that ?

A. That was on the 9th I did the second time.

Q. And you felt it was absolutely necessary to

write that out the second time?

A. Yes, I considered it so.

Q. You didn't make any attempt to check it with

what you had written out on the first %

A. No, I didn't intend to. I considered it was

my benefit to have it vnitten out the second time.

Q. Then you came to town. After you were dov^n

there on the 1st you came to town and you learned

that the claim wouldn't be open to location until

after the 1st ?

A. I came to town on the 2d. The 3d was kind of

a celebration, and the 4th was a celebration, and the

[80] 5th was partly a celebration, and I believe

it was on the evening of the 5th or morning of the

6th I inquired around to see if I couldn't find some

knowledge of the new staking law. I heard some-

thing of it outside. So I inquired around and I

found the book, a circular from the Interior De-

partment. I think it is number 430. I read that
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and I concluded then this ground is open now for

location.

Q. So you went out and relocated it?

A. I did.

Q. Did you take down—remove any stakes or

anything that you had put up there on the morning

of the 1st?

A. I put up new stakes all around. I didn't re-

move anything.

Q. How did you put up those new stakes? Did

you drive them in the ground by hand again ?

A, I drove the stakes in the same places as I had

originally intended.

Q. Had you made those stakes before you went on

the ground, had you prepared them?

A. No, I made them that day, and the boys come

to my cookhouse in the evening and we took—we

took our stakes and went down there to the initial,

corner No. 2, and 3 and 4, and we wrote out on each

corner the date and the location notice, and lo-

cation notices were written on before that, that is,

partly written on before that. That is a long notice,

and I had it all on that initial corner stake of mine,

the whole of that notice, and what it says on that

notice is on the other stake, was on that stake.

Q. You had it all written out before you went

there? [81]

A. I wrote the general out before I went to the

corner, but I signed the date and my name, and the

boys they acknowledged it.
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Q. Did tJie boys see you copying these notices on

these stakes?

A. The boys didn't copy them.

Q. Did they see you copy them?

A. They seen me copy them.

Q. You showed them what you were going to

copy?

A. Yes, they seen me copy them.

Q. Were your stakes set identically at the same

points as the mineral survey afterwards covered?

A. No, not exactly. Some of them might be away

from forty to two feet.

Q. Well, were Mr. McConnell's stakes set at

identically the same places, with the exception of

this corner over here (indicating on map), were

they set at the same places as shown on the mineral

survey ?

A. Well, the initial stake and these other two,

they are nearby there. Them three stakes is very

close. They took his stakes down, I believe, when

the mineral survey was on and put the mineral

stakes right there.

Q. That is, took Mr. McConnell's stakes down?

A. I understand that. I haven't seen them stand-

ing up. I didn't see them standing up since.

Q. Then you are testifying again from an in-

ference, aren't you?

A. I didn't see the stakes there.

Q. Then when you say the mineral survey took

his stakes down you don't mean that at all; you
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don't mean you know anything about it, do you?

[82]

A. That they took the mineral stakes down?

Q. No, that the mineral survey took McConnel's

stakes down and put other stakes in their place ?

A. I couldn't swear that they did, but they are

down.

Q. Well, you are just drawing another infer-

ence?

A. I correct that. My conclusion was that

—

Q. (Interrupting.) That is another conclusion?

A. Well, it is a good conclusion.

Q. Now do you know anything about—did you

ever go down here on McFarland's claim, down over

there (indicating on map) ?

A. I know McFarland's claim.

Q. Did you ever go down there and look for the

stake of McConnell's claim? Did you ever look

down there?

A. I was all around there, yes.

Q. You didn't find it? A. No.

Q. Not looking very hard for it, were you?

A. Well, he never had no stake down there that

I seen.

Q. Don't you know when the mineral surveyor

was out there he pulled in from Mr. McConnell's

stake down here, he pulled it up to the McFarland

line?

A. He pulled mine up from the McFarland line.

Q. Don't you know that when Mr. Hesse, the

mineral surveyor for this particular survey 1711,
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when he was out there he pulled in Mr. McConnell's

comer from down on the McFarland ground, he

pulled it from that corner up to the McConnell

line?

A. I never seen Mr. McConnell's stake at any

time. I was all around there for a hundred feet.

Q. But you didn't see it? [83]

A. There was no stake there at that time.

•Q. Did you ever see Mr. McConnell's location

notice put up at this corner (indicating), put up in

a box on a piece of paper, written up with ink,

down here at the corner of the Dalton garden?

A. He might have put it up about the time the

surveyor was there.

Q. No, I am asking you before the 9th of July?

A. No, there was no box there before the 9th.

Q. And there was paper there ?

A. No paper there, no, sir.

Q. No paper there at all?

A. No, sir, there was not, Mr. Clark.

Q. And did you ever see any writing on a paper

up at this corner (indicating) ?

A. There is a paper there on a piece of board

there.

Q. Don't you know that Mr. McConnell's loca-

tion was made after—on the morning of the 2d,

that it was written on there with a lead pencil ?

A. There is no such a thing as morning of the 2d

on them notices on any date.

Q. Did you find any place on any of the notices,

anything about midnight July 1st, 1921?
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A. If it was it would be in them notices. Before

the—

Q. (Interrupting.) On the 9th, when you were

going around making records,

—

A. (Interrupting.) No, sir, there were no notice

to that effect.

Q. You didn't find any

—

A. (Interrupting.) If they did he put them up
later on.

Qi. On the 9th were they? [84]

A. No, there were none.

Q. You are so anxious to testify, Mr. Vedin. If

you will wait until I ask the question then you can

answer. On the 9th, when you state that you went

around to these stakes and copied them, did you

not see a board at this corner next to the Dalton

garden

—

A. (Interrupting.) There was no board.

Q. Will you kindly keep quiet till I get my ques-

tion asked? Did you not see a board at the corner

by the Dalton garden with a sheet of writing paper

about that long (indicating), with a notice of lo-

cation written in ink, and upon which it stated

"Relocation of the claim, midnight July 1st, 1921"?

A. No, sir.

Q. You never saw anything like that?

A. No, sir, not on the 9th, no, sir.

Q. You never saw

—

A. (Interrupting.) There was none there before

either.

Q: You never saw that there at any time ?
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A. No, sir,—yes, later on I did see one.

Q. Oh, did you see one later on?

A. Yes, later on.

Q. Oh! When?
A. Oh, maybe two or three months later.

Q. Two or three months later you saw a notice

there, did you ? A. Yes.

Q. In ink? A. Yes.

Q. What was on that notice ?

A. Well, I didn't pay no attention to that notice

at all [85] because that notice wasn't there on the

9th.

Q. You were not concerned with the notice at

that time, were you ?

A. Well, no. He puts up lots of notices

—

Q. (Interrupting.) Never mind, now; you just

confine yourself to these questions. A. All right.

Q. When did you see that letter paper written on

there in ink?

A. Well, I couldn't tell you, Mr. Clark. It was

some time after. I don't remember whether it was

that same year or a year later.

Q. You testified just a moment ago it was two or

three months later?

A. Well, I can't say for sure.

Q. Now we want you to fix the time when you say

that.

A. Well, some time later. That is as near as

—

Q. (Interrupting.) How much later?

A. I couldn't say.

Q. When you looked at that at that time you saw



90 G. A. Vedin vs.

(Testimony of Gustav A. Vedin.)

it stated it was staked at midnight July 1st, 1921^

didn't you'?

A. No, I didn't see anything like that.

Q. You didn't see anything of that kind, huh?

A. No.

*Q. What was the date of that notice you saw on

there when you say two or three months later, or

at a later date ? What was it dated, that notice that

you saw there ?

A. Well, if I remember, July 1st.

Q. It was dated July 1st, wasn't it? Didn't it

read this way: "I have relocated this claim this

midnight July 1st, 1921"? [86]

Mr. PRATT.—Where did you get that?

Mr. CLARK.—Never mind; I am asking ques-

tions. You tesified yesterday; let Mr. Vedin do it

to-day.

A. No, I never seen that.

Q. Didn't you see that on that notice?

A. No, sir.

Mr. PRATT.—I object to that. That is just mis-

representing to this witness. He didn't tesify

to anything of the kind. He copied the notice and

read it from the book.

Mr. CLARK.—I am asking, if the Court please,

what he saw on a notice he claims was put up later.

Mr. PRATT.—Now you are talking about some-

thing else.

The COURT.—Objection overruled.

Q. Didn't that notice also state it was bounded

on the southwest by the McParland claim?
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A. Well, all the notices on that board, them two

notices on that board say that.

Q. Didn^t it also state that it was bomided on

the west by the McNutt? A. That is wrong.

Q. Didn't it state that on the notice?

A. No. I don't remember anything like that.

Q. Didn't it say it was bounded on the south-

east by the Serpentine %

A. On that there board, yes, on that old notice.

Q. Well, I am referring to this one that was

written in ink that was posted

—

A. (Interiiipting.) Yes, it was written in ink

and posted on that board two hmidred feet from

his initial.

Q. Well, just show us? [87]

A. That notice you are reading now was posted

right up there (indicating on map).

Q. Eight up there, was it?

A. Yes, two hundred feet from his initial. That

is the same notice you are reading.

Q. You saw that there later?

A. I saw that there July 1st. I saw that there

notice July 1st. But there is no notice up there

on his initial July 1st like that.

Q. Then there was a notice put in here in which

it referred to "staked midnight July 1st"?

A. No, sir, nothing like that.

Q. It wasn't? A. No, no.

Q. Didn't that notice you say you saw some time

later, didn't it also say it was bounded on the north-

west by the Duncan?
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A. By the Duncan'? Yes, that is the same notice

right here, the same notice posted right here (indi-

cating) .

Mr. PRATT.—Your Honor, that is just as un-

fair as can be.

A. (Continuing.) That is the same notice posted

two hundred feet from his initial, Mr. Clark.

Mr. PRATT.—He has called his attention to a

notice that was put on a box alongside of the Dalton

garden that he saw there three months after July

1st,—

The WITNESS.—(Interrupting.) Yes.

Mr. PRATT.— (Continuing.) —and that did say

something about midnight. But he is purporting to

read now from the notice that Gus Vedin saw

[88] there on July 1st, and he read that to the

jury out of his book. That doesn't say a word

about midnight.

Mr. CLARK.—Mr. Pratt misapprehends what

my questions are. I am asking him about this

notice he states he didn't see until some time later.

Mr. PRATT.—Well, sir, haven't you got the re-

porter's notes there of what he read out of the

book?

Mr. CLARK.—Sure I have.

Mr. PRATT.—Sure.

Mr. CLARK.—Not in my hand, no.

The COURT.—The objection will be overruled.

Q. Didn't that also state it went across the creek,

17 creek claim?

A. 17 creek claim?
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Q. Yes, went across the line of this 17 creek

claim? I am referring to this

—

A. (Interrupting.) No, it didn't say

—

Q. (Interrupting.) Wait a minute. I am refer-

ring to this notice written in ink, signed by O. A.

McConnell, that you say that you didn't see until

some months later. Now that is the one I am re-

ferring to.

A. I seen a notice—I call it a trespass notice

—

about three months later on that initial stake. That

I took for a trespass notice that you now claim to

be an initial location.

Q. Just refer to your little book here and show

us that trespass notice that you made a copy of.

A. Well, that was on July 15th I made that. [89]

Q. But show us the trespass notice you made a

copy of on July 15th. You know what a trespass

notice is, don't you?

A. That was on the other comer opposite, on the

other end of the claim.

Q. Yes, but you recognize a trespass notice

when you see it, don't you? It's in between your

two bunches of notices from the stakes.

A. I'll get it.

Q. Now what did that trespass notice say?

A. ''Chatanika, July 13, 1921."

Q. Yes, go ahead, finish it up.

A. ."All persons are warned and cautioned

against trespassing on this ground under penalty

prescribed by the Revised Statutes of the U. S.
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That this ex-convict G. A. Vedin is at his usual

perjury game."

Q. That was posted on the

—

Mr. PRATT.— (Interrupting.) Hold on.

A. (Continuing.)' *'16 below Cleary creek,

staked by O. A. McConnell July 1st, 1921."

Q;. That was posted on the ground whereabouts'?

A. That was posted on his comer No. 3, right up

here (indicating on map), in a tin box. A tin box

lay down on the ground.

Q. You were very careful to take a copy of all

notices and everything that you saw on the ground,

weren't you, Mr. Vedin

^

A. When I see them, yes.

Q. Well, when you saw this other notice you say

you saw months later, did you make a copy of it?

A. Well, I didn't have time at that time maybe.

I was [90] maybe walking with some—going to

do some errand, so I didn't take a copy and figured

I might copy it later on. But I noticed that notice

on the initial stake, and I looked at the heading

and it says "Trespass," and I thought, well, this

is one of McConneirs trespass notices and I didn't

stop, but I intended later to go and copy it, but I

didn't.

Q. You have been out there two or three years

since that time, haven't you?

A. I have been out there several times.

Q. But you have never taken occasion to copy

that notice you saw stuck up there?

A. Well, this trespass notice

—
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Q. (Interrupting.) Was it headed ''Trespass

Notice"? A. That is the way it looked to me.

Q. Wasn't it headed, "Alaska, Chatanika, July

1st, 1921"?

A. Well, "Chatanika, July 13th," or whatever it

might be. Now I don't know. I didn't read it, but

I seen "trespass." I know

—

Q. (Interrupting.) Did you see any word on

that written with ink, posted near the Dalton

garden down near this post (indicating), did you

see any word about trespass on that when you saw

it? A. I couldn't say because I didn't read it.

Q. You didn't want to read it, did you, Mr.

Vedin?

A. I didn't read it. I considered it was a

trespass notice.

Q. You didn't see any word "trespass" on it, did

you? A. Well, I concluded it was trespass.

Q. That was just one of your conclusions, was it?

A. Yes. [91]

Q. You didn't look at it, but you concluded it was

a trespass notice? A. Yes, it was

—

'Q. (Interrupting.) And therefore

—

A. (Interrupting and continuing.) —my con-

clusion.

Q. Your conclusion without reading it?

A. I looked at it and I read the "trespass."

Q. Did you see "trespass" on it?

A. Yes, I did.

Q. Didn't you state just a minute ago you didn't

see "trespass"?
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A. No, I didn't see it, and I concluded it was

a trespass notice.

Qi. Didn't you state just a moment ago you didn't

see any word about trespass on it?

A, Well, because you read that there notice, and

that was on the ground.

Q. I am asking you

—

A. (Interrupting.) That is the same notice.

Q. Didn't you state a moment ago you didn't see

any word ''trespass" on it, but you concluded it was

a trespass notice?

A. I concluded it was a trespass notice.

Q. Yes.

The COURT.—Take a recess for five minutes.

(Recess.)

iQl Mr. Vedin, when you state that you went

from this stake No. 4 across to stake No. 3 that

night

—

A. (Interrupting.) Which night, Mr. Clark?

Q. The night of the early morning of July 1st,

1921, where did you get the stake, where was the

stake that you put [92] in at comer No. 3 ; where

did you get that?

A. I had it near the boiler-house.

Q. Near the boiler-house? A. Yes.

Q. Did you take that with you from the boiler-

house up to this corner and then carry it over there ?

A. No, I left it around the boiler-house, on the

rock pile near the boiler-house, and come back there,

and I walked right across over to the other comer.
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Q. Well, how far is the rock pile, from comer

No. 4 down to the rock pile?

A. From corner No. 4 to the rock pile?

Qi. Yes.

A. Well, about two hundred feet, maybe a little

more. I couldn't say for certain.

Q. So after you set your post in here at corner

No. 4 you came back here about two hundred or two

hundred and fifty feet to the rock pile % A. Yes.

Q. And then you got your post and went across

there to No. 3 (indicating on map) ? A. Yes.

Q. And set your post and came back here (indi-

cating) ? A. Yes.

Q. And got back here by fifteen minutes after

twelve? A. Yes, about.

Q. Mr. Vedin, upon yesterday your counsel asked

you on direct examination if you were a citizen of

the United States, and it is stipulated that you

were naturalized in California.

A. I was, in the Superior Court of Auburn,

Placer Coimty, [93i] California.

Q. Yes, before Judge Prewett. At the time you

staked this claim on the 9th day of July, 1921, you

state in your complaint that you were a citizen of

the United States? A. I was.

Q. Is it not a fact, Mr. Vedin, that at that time

you were not possessed of any of the qualifications

of a citizen?

Mr. PRATT.—I object to that as calling for his

opinion.

The COURT.—The witness may state the facts.
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Ql. Is it not a fact, Mr. Vedin, that at that

time you were under parole from the McNeil's

Island prison, to which place you had been sent on

a felony charge from this court?

Mr. PRATT.—Wait a minute. I object to that.

That is not the question. Of course he intends now

to ask the question of whether or not he was con-

victed of a crime in order to impeach him, but the

way he goes at it is not the way. But I object to

it from all standpoints, and I want to be heard upon

that. I think, though, Mr. Clark ought to put the

question in another form.

The COURT.—I don't understand that this ques-

tion is put for the purpose of impeachment.

Mr. PRATT.—Why certainly it is meant to

imply if he was out on parol he must have been

convicted of a crime. He is just backing in. Let

him ask a question so I can make my objection and

be heard.

Mr. CLARiK.—I am cross-examining on the part

of the [94] complaint wherein they set forth he

was at all times therein mentioned a citizen of the

United States, which we deny. I intend to show at

the time he staked this claim he was not possessed

of the rights of a citizen. We deny he was a citizen

of the United States.

Mr. PRATT.—I object to that. After his parole

of course his rights would be restored.

Mr. CLARK.—Not without a pardon.

Mr. PRATT.—Oh, yes.
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The COURT.—You want to be heard on that

question now?

Mr. PRATT.—I want to be heard on this ques-

tion and the one back of it. It can^t be asked.

The question that he ought to ask, of course, is

whether he was ever convicted of a felony, and upon

that I am prepared and I want to be heard seriously.

Mr. CLARK.—If the Court please, then in order

that we may not delay the Court I will waive that

question for the moment and I will ask another one.

Q. Mr. Vedin, you have been heretofore con-

victed of a felony in this court, have you not?

Mr. PRATT.—Wait a moment. I o'bject to that

as an incompetent question, and I would like to be

heard in the absence of the jury. I have proofs

that I want to submit in support of this objection,

and I want to submit that in the absence of the jury,

but if the Court requires me to I can do it before

they leave. I have [95] authority that upon an

objection of this kind proofs may be heard by the

Court in support of the objection before the Court

rules. I have Wigmore upon evidence on that

point.

Mr. CLARK.—Of what character of proof, that

he wasn't guilty?

Mr. PRATT.—Oh, no; oh, no, not that. But

the Court has seen it before, I think, and knows

what it is, and I don't care to display that in the

presence of this jury if I can help it. I ask to have

the jury discharged and introduce that evidence and

make my showing by argument and authority.
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Mr. CLARK.—To which we object, if the Court

please, as this is an issue raised in the pleadings.

It is a matter to be tried before the jury as to

whether or not he is a citizen of the United States,

because they have alleged that he was and we have

denied it, and it is a clean-cut issue the same as any

other issue in this case.

Mr. PRATT.—You have asked him if he hasn't

been convicted of a felony, and I object, and I offer

proof now in support of my objection, and I offer

argument and authority that is not competent evi-

dence under the circumstances.

Mr. CLARK.—This is not for the purpose of im-

peachment, if the Court please.

Mr. PRATT.—Oh, it is nothing else.

The COURT.—Well, I will hear your argument

and will excuse the jury until 2:00 o'clock. [96]

(Jury withdrawn.)

Mr. PRATT.—I now offer in evidence a pardon

granted to Mr. Vedin.

Mr. CLARK.—We have no objection, if the Court

please, to the pardon.

The COURT.—It may be admitted.

Pardon referred to received in evidence, marked

Plaintiff's Exhibit "E" and made a part of the

record herein.

(Exhibit "E" reads as follows:)
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PLAINTIFF'S EXHIBIT ''E."

*'CALVIN COOLIDGE,

President of the United States of Amercia.

TO ALL TO WHOM THESE PRESENTS
SHALL COME, GREETINC:

WHEREAS, G. A. Vedin was convicted in the

United States Court for the Territory of Alaska,

Fourth Division, of perjury committed in connec-

tion with certain mining claims in violation of sec-

tion 8, Chapter X, Session Laws of Alaska, 1915,

and on May seventh, 1918, was sentenced on each

of three counts to imprisonment for one year and

one day,—sentences to be served consecutively ; and.

Whereas the judgment was affirmed by the Cir-

cuit Court of Appeals, Ninth Circuit, and a peti-

tion for writ of certiorari was denied by the Su-

preme Court; and.

Whereas the said G. A. Vedin began his sentence

January twenty-fift^, 1920, was released on parole

March twenty-second, 1921, and on May twentieth,

1922, he was finally discharged from custody ; and.

Whereas it has been made to appear to me that

since his discharge he has conducted himself in an

exemplary manner: [97]

NOW, THEREFORE, BE IT KNOWN, that I

CALVIN COOLIDGE, President of the United

States of America, in consideration of the premises,

divers other good and sufficient reasons me there-

unto moving, do hereby grant unto the said G. A.
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Yedin a full and unconditional pardon, for the pur-

pose of restoring his civil rights.

IN TESTIMONY WHEREOF, I have hereunto

signed my name and caused the seal of the Depart-

ment of Justice to be affixed.

DONE in the District of Columbia this twenty-

first day of April, in the year of our Lord One

Thousand Nine Hundred and Twenty-four, and of

the Independence of the United States the One

Hundred and Forty-eighth.

[Seal] CALVIN COOLIDGE.
By the President:

HARLAN F. STONE,
Attorney General."

Mr. PRATT.—May it please your Honor, the

question now before you for decision is whether or

not this interrogatory that has been propounded,

which inquires of Mr. Vedin whether he had been

convicted of a felony in order to impeach him as a

witness, is now before you upon my objection that it

is not competent evidence, and in order that the

Court may be advised as to the situation I have sub-

mitted a pardon granted by the President of the

United States to Mr. Vedin.

(Argument.)

(Adjournment until 2:00 P. M.) [98]
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AFTERNOON SESSION.
Tuesday, May 26, 1925, 2 o'clock P. M.

G. A. VEDIN, on the stand.

(Jury present.)

Cross-examination (Resumed).

The COURT.—The Court sustains the objection

of plaintiff to the question propounded by defendant

to the witness Vedin.

Mr. CLARK.—Note an exception.

The COURT.—Exception allowed.

Q. Mr. Vedin, in your complaint you allege that

at all the times mentioned in the complaint you were

a citizen of the United States. A. I am.

Q. Wait a minute. I haven't finished my ques-

tion. Were you on the 9th day of July, 1921, at the

time you claim you located this claim in contro-

versy, a citizen of the United States and possessing

any civil rights in connection w^ith mining property %

Mr. PRATT.—I object to that as incompetent,

irrelevant and immaterial, and calling for an opin-

ion of the witness and a question of law, nothing to

do with any question of fact connected with the

issues in this case.

The COURT.—The objection will be sustained.

Mr. CLARK.—To which we note an exception.

The COURT.—Exception allowed.

Q. Is it not a fact, Mr. Vedin, that on the 9th day

of July, 1921, you were dispossessed of all civil

rights [99] and had no right to acquire or hold

mining property ?
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Mr. PRATT.—Objected to on the same grounds

last stated for the same reasons.

The COURT.—Objection sustained.

Mr. CLARK.—To which we note an exception.

The COURT.—Exception allowed.

Q. How many claims did you locate in the month

of July, 1921, Mr. Vedin?

Mr. PRATT.—I object as incompetent, irrelevant

and immaterial, and not within the issues made by

the pleadings.

The COURT.—Objection sustained.

Mr. CLARK.—To which we note an exception.

The COURT.—Exception allowed.

Q. Did you stake any other property in the month

of July, 1921, Mr. Vedin, in the vicinity of this

claim 1

Mr. PRATT.—Objected to for the same reasons

last stated.

The COURT.—Same ruling.

Mr. CLARK.—To which we note an exception.

The COURT.—Exception allowed.

Mr. CLARK.—That's all.

Redirect Examination.

(By Mr. PRATT.)

Q. Mr. Vedin, taking the stake that Mr. McCon-

nell set up called his initial stake, which you have

described to the jury, a tall stake with a notice writ-

ten in pencil, how close to the garden fence, if there

was one there, was that stake sitting ?

A. Five or six inches to the fence; somewhere
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around [100] close; five or six inches.

Q. How did there come to be a fence there ?

A. Why, they put a fence—they put the fence

right close to the stake.

Q. Who?
A. Mrs. Dalton—John—Jack Dalton.

Q. Did they have a garden there 1

A. They had a garden there, yes.

Q. A garden fence? A. Yes.

Q. Now, you have testified on the occasion of your

being at that point on the 1st of July, and again on

the 9th, that there was no other notice there of any

kind by McConnell?

A. Nothing whatever, I am positive.

Q. Now, when after that did you first see some

kind of a notice signed by McConnell at that point ?

A. Well, there might have been a year, or three

months, or something like that after ; three months,

or a year, or maybe six months. I couldn't re-

member.

Q. You don't remember?

A. Because I didn't consider

—

Mr. CLARK.— (Interrupting.) We ask the last

part be stricken.

Q. Never mind what you considered, just what

you noticed.

A. I didn't see or notice, and I couldn't say posi-

tive how long it would be afterwards.

Q. When you did see it can you give the jury,

now that you have told about the subject, an idea
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of how that notice was posted up, whether against

the fence, or in a box, or how it was ? [101]

A. It seems to be one board on a nail on the initial

stake and one box on the fence on the north side,

both a board and a box.

Q. And two notices ? A. Well, it seems to be.

Q. Were they written in pen and ink?

A. The one on the board I couldn't remember

whether it was written in ink or pencil, and the box

about the same. I didn't pay any particular at-

tention to it.

Q. That notice, how^ever, you did notice said some-

thing about a stake midnight July 1st *?

A. Well, I couldn't remember that even.

Q. Now, something has been said about a stake of

Mr. McConnell's with his notice on it somewhere on

the McFarland ground. A. Yes.

Q. I ask you to state, if you remember, when the

Hammond people made a survey of that ground for

Mr. McConnell?

A. In 19—in August or September, 1922, that is

the first time, or at that time, about that time, I no-

ticed that stake, and I never noticed it before. That

is the time the Hammonds surveyed all the stakes

around there for all the claims.

Q. It was after the Hammond survey f

A. Yes, I notice it.

Q. And the Hammonds put up stakes, I suppose,

at the angles, didn't they?

A. Yes, they had the owner come and

—

Mr. CLARK.— (Interrupting.) One moment--
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We object, if the Court please, telling the witness

what he wants him to testify to. [102]

The COURT.—Sustain the objection.

Q. Did the Hammond people put up angle stakes

at the time they made that survey ?

A. Did they put up what?

Q. Angle stakes? Don't you know what the

angles of a mining claim mean?

A. They didn't put up any stakes, the Hammond
people didn't.

Q. They didn't? A. No.

Q. I didn't know; I am asking you.

A. No, they never put up any angle stakes. They

surveyed to what the owners claimed their stakes

was, and whether they was overlapped or not.

They cut across as doubtful lines whatever was

doubtful.

Q. That occurred in what time in 1922?

A. Well, in the latter part of the season, in Au-

gust or September. It seems to me it was in Sep-

tember.

Q. Now, you say that after that you did notice a

stake down there on the McFarland claim?

A. Yes.

Q. Come take that pointer and show the jury

where that was. Tell them whether it was open

ground, or brushy or what ?

A. Well, it stood about seventy-five feet from this

here stake, as near as I could see the notice (in-

dicating on Exhibit ''A").

Q. What direction?
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A. Seventy-five feet, about seventy-five feet from

this here mineral survey stake now (indicating).

Q. What is the number of that "?

A. In this direction (indicating).

Q. Mineral survey stake what? [103]

A. Well, it is the mineral survey stake.

Q. What is the number of it?

A. That is No. 2.

Q. Well, say so. I have to draw it out of you

with a pair of pinchers. That is your initial stake,

isn't it?

A. This is the initial (indicating).

Q. No, yours ? A. Mine
;
yes.

Q. Yes. A. Yes.

Q. Now, where is this other stake ?

A. This (indicating).

Q. Now, locate that.

A. That is right here (indicating).

Q. Well, how far from that point?

A. Well, I should judge about—I never measured

from that mineral survey stake to my stake, but I

should judge about fifty or sixty feet.

Q. What is the nature of the ground there at that

point ?

A. Well, it is practically level ground.

Q. Any brush there?

A. It was before I blazed the line out, it was

brush there, that is, brush all around.

Q. At the time you first saw that stake was the

brush around it or was it clear ground ?
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A. Well, it was a line close to it only, or else

—

and it was brush all around it except the lines, be-

cause I blazed out a line to my stake, and his stake

stands near—pretty close to mine.

Q. How close to yours?

A. Well, something within a few feet of mine.

[104]

Q. A few feet? A. Yes.

Q. You testified it was sixty feet from that

survey— A. (Interrupting.) Yes.

Q. (Continuing.) —and yours is twenty feet?

A. But his initial—he claimed that stake I seen

after the Hannnonds were away was sitting right

there (indicating), but he pulled into this stake

when the mineral survey was made.

Q. Yes, but before that, when you first saw it,

how far was it down there in the brush from the

corner of No. 2? A. How far

—

Q. (Interrupting.) When you first saw it, now?

A. Well, it was about seventy-five feet.

Q. Well, that's what you said. Now then, I

want to know what was on that stake and whose

ground was that on? A. Well, that stood

—

Q. (Interrupting.) Whose ground was it on?

A. McFarland ground.

Q. Well, why don't you say so. Dumb ! On Mc-

Farland 's claim? A. Yes.

Q. About seventy-five feet from corner No. 2 of

the survey? A. Yes.

Q. All right. Now do you remember anything

about what was on that?
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A. No, I don't remember—I didn't read what was

on it. I seen McConnell's name on it, something

like that, that's about all I could see.

Q. Mr. Vedin, I hand you some papers there and

I ask you to say whether those are the sheets from

your book [105] that you read, notices on the

McConnell stakes that you made, except one or

two on the back there that have been rubbed out?

A. You want a distinction'?

Q. No, look at those and say if those are the

same sheets that you used?

A. Those are the same sheets, yes.

Q. Which is which? Show me the ones you read

first.

A. (Witness refers to book.) This is the one on

July 1st (indicating).

Mr. PRATT.—I now offer that in evidence.

Mr. CLARK.—To which we object, if the Court

please, unless his notes and comments written

—

Mr. PRATT.—(Interrupting.) They are cut off.

Mr. CLARK.— (Continuing.) —unless they are

attached thereto. If the Court please, if these go in

at all the notes and comments that he wrote below

should go in, and without the notes and comments I

object to this as irrelevant, incompetent and im-

material.

Mr. PRATT.—Objected to it the other day.

When he started to read some of the comments he

stopped him quick. So would I.

The COURT.—Objection overruled.

Mr. CLARK.—Note an exception.
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The COURT.—Exception allowed.

Sheets referred to received in evidence, marked

Plaintiff's Exhibit "F" and made a part of the rec-

ord herein.

(Exhibit "F" is as follows:)

PLAINTIFF'S EXHIBIT "F."

"No. 1. S. E. corner Initial July 1st, 1921. Ini-

tial corner stake (660 ft. cross) 16 B. up [106]

Poker 1320 by 660 with corners July 1st, 1921.

O. A. McCONNELL."

"No. 2. Chatanika, July 1st, 1921. I have this

day relocated the twenty acres of placer min.

ground known on Original as the Anderson claim.

Initial standing on the South West of Cleary Creek

and up Chatanika Valley 360 or 260 feet, thence

northwest to 3, thence southwest to post

ground adjoin the McFarland Claim on S. W. the

McNutt on S. East, the Serpentine on N. W.
O. A. McCONNELL."

"No. 2-2nd on board. Chatanika July 1st, 1921.

Post I have relocated 20 acres for mining

placer ground up Chat— 200 hj Serpentine to O.

A. M. post 3—cross road by Walter shaft. Thence

down Chat— across Cleary 300 feet, thence up

Cleary 200 to initial.

O. A. McCONNELL."
'

' No. 3—Post Chatanika July 1st, 1921. This

the Anderson claim staked by post July 1st,

1921.

O. A. McCONNELL."
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''No. 4-Post No. Chatanika July 1st, 1921.

Anderson claim claim staked by 0. A. McConnell.'^

Q. Now that next one, the one you have got in

your hand now?

A. This is the one on July 9th when I staked

the ground. [107]

Q. You have cut off your notes you made below?

A. Yes.

Q. On some of these sheets you had written part of

your notes on the back? A. Yes.

Q. That is these? A. Yes.

Mr. PRATT.—I offer that in evidence.

Mr. CLARK.—To which we object upon the

same ground, if the Court please.

The COURT.—Objection overruled.

Mr. CLARK.—Exception.

The COURT.—Exception aUowed.

Sheets referred to received in evidence, marked

Plaintiff's Exhibit "G" and made a part of the

record herein.

(Exhibit "O" is as follows:)

PLAINTIFF'S EXHIBIT "G."

''No. 1. S. E. cor. Initial July 1st, 1921. Initial

Comer Stake (660 ft. cross) 16 B., up Poker 1320

by 660—with corners.

O. A. McCONNELL.
July 1st, 192L"

"No. 2. Chatanika July 1st, 1921. I have this day

relocated the twenty acres of placer min. ground

know on original as the Anderson Claim Initial
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post standing on the South West of Cleary Creek,

and up Chatanika Valley 360 or 260 feet, thence

northwest to 3, thence South West to post

ground adjoin the McFarland Claim on S. W. the

McNutt on S. East, the Serpentine on N. W.
O. A. McCONNELL." [108]

*'No. 2-2nd - Chatanika July 1st, 1921. Post

No. . I have relocated 20 acres for mining

placer ground up Chat. 200 by (?) Serpentine to

O. A. M. post 3— across road by Walter shaft,

thence up Cleary 200 to initial.

O. A. McCONNELL."

"No. 3. Post . Chatanika July 1st, 1921.

This the Anderson claim staked by post July

1st, 1921.

O. A. McCONNELL."

Mr. PRATT.—That's all.

Recross-examination.

(By Mr. CLARK.)

Q. Where are the notes and comments that you

cut off, Mr. Vedin? A. They are destroyed.

Q. Why were they destroyed?

A. They are partly destroyed.

Q. Where are those that are not destroyed?

A. They might be home in my cabin.

Q. When did you cut them off?

A. About half an hour ago.

Q. Can you get those you cut off?
'

A. No, not all of them. •
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Q. Why did you destroy them, Mr. Vedin?

A. Well, it is immaterial, I guess.

Q. No, it isn't immaterial. Why did you de-

stroy them?

A. Why, they had no bearing on the case.

Q. You didn't think they had any bearing on the

case? [109] A. No.

Q. You considered them enough importance to

keep them all these years?

A. That is my own private affair.

Q. Yes.

A. And where it goes into a court and you got

to swear to it, why, it's my own notes like that

and they are not from the stake, and I got the

advice of the counsel, so

—

Q. (Interrupting.) Isn't it a fact, Mr. Vedin,

in view of the questions that were asked you about

them you wanted that writing destroyed because

it was identical in every way with the writing you

claim you made while you were standing up by

those stakes?

A. No, sir, no idea about it at all like that.

Q. You didn't get any idea from the questions I

was asking you this morning about that?

A. No, I did not. I considered it is immaterial.

Q. You considered it immaterial? A. Yes.

Q. Isn't it a fact, Mr. Vedin, that both those

notices you have introduced in evidence of what

you were supposed to have found on the stakes

and the notes written below were written while

you were sitting at a table and the writing was

all made at the same time?



0, A. McConnell, 115

(Testimony uf Gustav A. Vedin.)

A. No, they wasn't written at a table, unless

I call the board a table.

Q. Isn't that why you destroyed the lower part?

A. No, not at all.

Q. That you didn't want them in evidence?

A. I did not. [110]

Q. Did you destroy everything that you cut off?

A. I did.

Q. Why did you destroy them instead of keeping

them as a part of your record?

A. They had no bearing on the case.

Q. You didn't want it to get before the jury,

you didn't want those writings to come before the

jury, did you?

A. I never had such an idea.

Q. No. And yet after keeping them all these

years you cut them off and destroyed them. Isn't it

a fact, Mr. Vedin, you have got them down at your

house now? A. Sir?

Q. Isn't it a fact you have got those things down

at your house now? A. No.

Q. Have you got any of them?

A. I put them in the stove, and if there is fire

in the stove they are all burned up.

Q. Well, was there a fire in the stove?

A. Well, I think there was.

Q. You know that there was, don't you? And
you put them in there and set fire to them after you

put them in there, didn't you?

A. I put them in the stove. They were no good

to me.
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Q. Didn't you set fire to them after you put

them in the stove to get rid of them, isn't that

a fact?

A. Well, they was of no value to me.

Q. I am asking you, didn't you set fire to them

after you put them in the stove to-day noon?

A. No, sir, I didn't set fire to them. There was

fire maybe in the stove. [Ill]

Q. Are you certain of that?

A. I couldn't say.

Q. Oh, you couldn't say?

A. No, I couldn't say whether they are burned

up or not. I put them in the stove, I told you.

Q. Didn't you state a minute ago there was fire

in the stove ?

A. I say there may have been fire in the stove.

Q. Isn't it a fact you touched a match to them

so they would bum?
A. No, sir, I didn't touch any match to them.

Q. What did you touch to them?

A. I didn't touch anything; I threw them in the

stove.

Q. Did you see them burn up?

A. I just threw them in the stove and closed

the damper.

Q. Did you see them burn up?

A. I did not see them burn up. They are in

the stove.

Q. Isn't it a fact, Mr. Yedin, after you were

questioned about those on your cross-examination
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this morning that you made up your mind you

were going to get rid of those notes that were

attached to those original writings'?

A. No, sir, I never had no idea.

Q. Never had no idea of that kind?

A. No, sir.

Q. Yet as soon as you got out of court you went

home and cut off those pieces and burned them?

A. By instructions I eut them off.

Mr. PRATT.—Whose?
Q. Who instructed }^ou to burn them up ?

A. Who instructed me to burn them up?

Q. Yes. [112]

A. Nobod}^ instructed me to burn them up.

Q. Who instructed you to cut them off?

A. Mr. Pratt.

Q. And didn't he instruct you to burn them, too?

A. He did not.

Q. Before lunch, Mr. Vedin, I was asking you

certain questions, and I asked you if you didn't

see a stake down here on the McFarland ground

below point No. 2 of the mineral survey, and

didn't you tell me you had been over there for a

hundred and twenty or a hundred and fifty feet

in every direction and never saw a stake of Mr.

—

A. (Interrupting.) There were never no stake

on the 9th of July 1921, Mr. Clark, there were none.

Q. No stakes at all?

A. I am positive; yes, sir, I am positive.

Q. Did you go down there and examine?
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A. I was all around there I told you a little

while ago.

Q. You were all over there?

A. I was all around that part of the coimtry and

there was no stake there on the 9th day of July; no,

sir.

Q. When was the first time you saw any stake

down there ?

A. Why, after the Hammond survey in 1922.

Q. Well, didn't you tell me before lunch this

morning you never saw a stake of Mr. McConnell's

down on that ground?

A. On July 9th; no. On the 1st, that is what I

meant.

Q. That is what you meant, was if?

A. You asked me about my stake and you ring

in on me that stake of his and try to ring in that

I seen that there before the 9th. Oh, no. There

was no stake there. [113]

Q. Were you not asked this morning, Mr. Vedin,

as to whether or not you ever saw a stake of Mr.

McConnell's down on the McFarland ground, and

did you not state that you never saw a stake of his

on the McFarland ground? A. On July 9th.

Q. No, didn't you say that you never saw a stake

of his on the McFarland ground?

A. I meant on July 9th.

Q. Didn't you say this morning you never saw a

stake of his on the McFarland ground?

A. I don't intend to have it that way.
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Q. Well, you don't since lunch intend to have it

that way .^ A. No, but you

—

Q. (Interrupting.) Wait, I am asking you the

questions. Didn't you testify before lunch that

you never sav7 a stake of McConnell's down on

the McFarland ground '^

A. Not before the 9th.

Q. That is not my question.

A. On the 9th, or before, I never seen one.

Q. I know you are skillful at dodging, Mr. Ve-

din, but isn't it a fact

—

A. (Interrupting.) That is a fact.

Q'. (Continuing.) —that before lunch, when I

asked you the question about that stake down there,

you said you never saw a stake of McConnell's

down on the McFarland ground 1

A. I—I still maintain that if he had a stake

there it was set up in July—or August and Septem-

ber, 1922.

Q. You don't care to answer my question, do youf

(No response.) Well, all right; I will pass it. You

say [114] that a stake was fifty or sixty feet from

the corner, that is, from corner No. 2%

A. That is the survey corner?

Q. Yes. A. Yes.

Q. How far was your original stake from the

sui-vey corner No. 2 as shown on the map, your ini-

tial stake that you say you put in ?

A. Well, my original stake stands pretty close

to where I seen her corner at that time.
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Ql How far?

A. Well, I didn't measure it. I couldn't say.

A few feet from each other, or is supposed to be.

Q. How far from each other, approximately?

A. Well, it might be ten or twenty feet.

Q. Yours was down there on the McFarland

ground, wasn't it?

A. The McFarland claim now, yes, according to

the mineral survey.
^

Q. Yes. And it was right down close to where

Mr. McFarland 's stake was?

A. Yes, pretty close.

Q. And there wasn't very much brush there

either, was there ?

A. No, there was lines blamed out for the brush

at that time. At that time—well, around July,

1921, there was supposed to be. In 1922 or '3 there

wasn't much brush there, no brush at all.

Q. You frequently went around to see your stakes

hadn't been cut down or removed?

A. Whenever I went out to the creeks I did.

Qi. You went to all four of your corners ?

A. No, I wouldn't. [115]

Q. What corners did you visit when you went

out?

A. If I had any errand to go I went to it.

Q. Isn't it a fact you went to everyone of your

corners when you went out?

A. Not every time I went out.

Q. You went there frequently, though, didn't

you?
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A. No, I wasn't out very frequently. I didn't

go down there very frequently.

Q. Didn't you go to the corners frequently, prac-

tically every time you went out there ?

A. No, I did not.

Q. Did you discuss this matter with your counsel

during the noon hour? A. No, I haven't.

Q. Oh, you haven't discussed it at all with him?

A. No, we talked about these notices, that's about

all.

Q. But you never talked about stakes or any-

thing of that kind? A. No.

Q. He didn't know what you were going to testify

to about this stake down here on the McFarland

ground, did he?

A. Well, he might have mentioned that stake or

something like that.

Q. Isn't it a fact that he did during the noon

hour?

A. Well, I told him that was put there about the

time when the Hammond surveyed it.

Q, Did you see anybody put it there?

A. I did not. I come out there one time and I

see the stake there.

Q. What time did you come out there and see the

stake there? A. I couldn't tell exactly. [116^]

Q. Did you read what was on it?

A. No, I didn't look very closely. I didn't think

—it was immaterial for me to read anything.

Q. Did you take out your little book and put

down a note ? A. No, I did not.
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Q. So you took a note of practically everything

you saw on the claim except when you saw Mr.

McConnell's location notice written here on a piece

of paper with ink and what was on this stake down
here near corner No. 2, those are the two things

you didn't mention?

A. Well, they were not there on July 9th, either

one of them; they were immaterial to me.

Q. Those are the two things that you didn't

make note of, aren't they?

A. What business did I have to make note of it?

'Qj. I am asking you? A. No.

Q. You didn't make note of it? A. No.

Q. All right. Mr. Vedin, when I was question-

ing you this morning about the location of Mr. Mc-

Connell's initial post and his notice, didn't I ask you

if it wasn't in a box and you said you didn't see

any box, there was no box there, it was on a board?

A. On the 9th or 12th?

Q. No, didn't I ask you if you didn't see a box

at that corner, if there wasn't a box at that corner

there with the notice in, and didn't you state there

never was any box on that corner, his notice was on

a board or stake?

A. Well, I seen the notice on the board, then I

seen the box on the other side of the fence later on

when I come [117] around, but it was a trespass

notice on that; it was immaterial to me; I didn't

take them down.

Q. And the notice in the box, this written notice

was in a box, wasn't it?
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A. I don't know. I didn't read it. There was

a notice there. I didn't read it.

Q. You didn't mention any box this morning?

A. Well, there was a box there all right. I re-

freshed my memory later on and I know now that

there was a box on the other side of the fence.

Q. How did you refresh your memory since you

were cross-examined?

A. Well, thinking the matter over, bringing the

question up, a man refreshes his memory.

Q. That is the way you discovered the box there,

is it, by refreshing your memory this noon ?

A. Yes, I remember first I seen a board, then later

on I seen a box.

'Q. Anything else you have thought of since noon ?

A. No, I don't think of anything else.

Mr. CLAEK.—That's all.

(By Mr. PRATT.)

Q. Mr. Vedin, did McConnell have any stake of

any kind anywhere near your initial stake, which is

No. 2 of the mineral survey?

A. Never. Not on the 9th ; not that I know of.

:Q). And you examined the ground?

A. Yes, I examined the ground.

Q. Now you speak to the jury about his stake

being close to yours. What time have you reference

to? [118]

A. That was after the Hammond survey, or about

the time.

Q. What year or month was that ?

A. I know

—
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Q. (Interrupting.) Oh, answer me. What year

and month was that ?

A. In September, in the first part of September

nineteen hundred and

—

Q. (Interrupting.) All right. Where was your

initial post set with reference to the northeasterly

side-line of the McFarland ground when you set it

out in 1921'?

A. I set it, as I thought, the old McFarland line.

Q. Yes.

A. That's what I set it.

Q. Well, was that his right line *?

A. As near as I wanted to. I didn't want to set

my stake on his ground, I wanted to set it on the line.

Q. Well, did you get it on the line?

A. I did as near as I could

—

Q. (Interrupting.) You sighted through to try

to find the line, did you *? A. Yes.

Q. Well, after that, when McFarland made a

mineral survey he took off a little part of yours?

A. Yes.

Q. A little ribbon there?

A. Yes, to that 1711 survey.

Q. Now when you came out there in September,

in August or September of 1922, you saw this other

stake and notice of Mr. McConnell, did you?

A. Not the first time I didn't see it.

Q. Well, did you along that time?

A. Yes, yes. [119]

Q. What time in the year?

A. Well, later on, after the survey was made. ,
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Q. Well, when did you think that was made?
A. The surveyor saw my stakes.

Q. About what time in that year would it be, if

it was in 1922?

A. I showed the surveyor in September, the

Hammond man.

Q. That is the time you saw the McConnell stake,

was it? A. No.

Q. When was it?

A. I seen the McConnell stake later.

Q'. Well, when?

A. Well, some time later.

Q. Do you know? Can you give any idea? Two
months, or three months, or a year?

A. It might be a month, or it might be two months,

or might be a year for all I know\ I didn't pay no

attention.

'Q. Now how far was that stake from yours and

down onto the McFarland location?

A. Well, it stands close to mine.

Q. Well, how far in feet, how far down onto the

McFarland ground, if you know? Tell the jury

something.

Q. Well, it might have been from—it might have

been seventy-five feet, or sixty feet, something like

that; about seventy-five feet.

Q. From your stake?

A. No, from the mineral survey now. From my
stake was about ten or twenty feet.

Q. Ten or twenty feet? A. Yes. [120]
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Q. And yours was only twenty feet from

the mineral survey? A. Yes.

Ql Then that would be twenty feet in all, wouldn't

it, be forty feet in all if it was only ten or fifteen

feet from yours? You said seventy-five feet. Now
how was that? Seventy-five feet from the mineral

survey—here, this part (indicating) ? Now yours

was twenty feet down this way on the old McFar-

land line. Now his was down farther?

A. I couldn't say; I didn't measure it, Judge.

Q. Well, I know, but you must have some idea.

You said seventy-five feet from that mineral sur-

vey corner.

A. I thought it was about seventy-five feet.

Q, You come out twenty feet to come to yours.

Now how much further on ?

A. No, mine was a little more than twenty, I

guess, from the mineral survey.

Q. More than twenty feet? A. Yes.

Q. How much more?

A. Well, I never measured it.

Q. And how far do you think this McConnell stake

was still on further down on the McFarland ground?

A. Not very far from mine.

Q. Not very far from yours ?

A. From mine what

—

Q. (Interrupting.) Are you sure that stake of

McConnell's was setting on the McFarland ground

inside of his lines?

A. As it is now, yes, sure.

Q:. Well, then? A. I believe so. [121]
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Q. Oh, believe so. Why, yours was on the line,

wasn't it? A. Yes.

Q. Wasn 't his further down ? A. Yes, sure.

Q. Wouldn't that put his stake on the McFarland

ground? A. It would.

Q. Well ! That is what I was asking you. That's

all.

Mr. CLARK.—That is all.

(Witness excused.)

TESTIMONY OF JOHN FLYGAR, FOR
PLAINTIFF.

JOHN FLYGAR, called as a witness on behalf of

the plaintiff, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. PRATT.)

Q. Mr. Flygar, will you state your name in full

and place of residence to the reporter?

A. John Flygar; Chatanika.

Q. You live at Chatanika? A. Yes.

Q. What is your age ? A. Sixty.

Q. How long have you lived out there, Mr. Fly-

gar? A. About twenty year.

Q. Sir? A. Since 1905, or '4.

Q. What business have you followed out in that

vicinity? [122]

A. Oh, mining and carpenter work, and one thing

and other. ^j

Q. Ever locate any mining ground out there ?
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A. No, I haven't.

Q. You own some claims and worked them?

A. I used to own some, but I bought them.

Q. Do you know Gustav A. Vedin? A. Yeh.

Q. How long have you known him?

A. Oh, since 1905.

Q. Do you know O. A. McConnell? A. Yes.

Q. How long have you known him?

A. Oh, I know him since about '10, I think it is.

Q. Since what? A. 1910, I think.

Q. 1910. Where were you, Mr. Flygar, in June

and July of 1921? A. Chatanika.

Q. Did you live in the town or out of the town?

A. Oh, I lived about seven or eight hundred feet

below the station, along the railroad track there

below town.

Q. Would that be across the creek, across Cleary

creek ?

A. That is on the extreme left limit. You go

along that hill there going towards Little Eldo-

rado; a thousand feet from the creek, or nine hun-

dred.

Q. To get to your home do you mean you went

up toward Little Eldorado?

A. Yeh, down Eldorado. It is downstream; they

call it down.

Q. Oh, your home was down toward Little El-

dorado ?

A. Along from the railroad track; about eight

hundred feet from the railroad station. [123]
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Q. Oh, I see. You remember of going with Mr.

Vedin and a man by the name of Henry Ander-

son

—

A. (Interrupting.) Yeh.

Q. (Continuing.) —out to creek claim No. 16

below on Cleary"? A. Yeh.

Q. What day was that?

A. The 9th day of July, 1921, in the evening.

Q. In the evening?

A. Between 8:00 and 9:00 in the evening.

Q. Where did you and Mr. Anderson go first?

A. We went down by—to his residence, and

then

—

Q. (Interrupting.) Did you go to Vedin 's resi-

dence? A. First.

Q. Where did he live then?

A. Well, where he used to live then.

Q. Well, where did he live? Tell them.

A. On 15.

Q. On 15 bench? A. Yes, 15, right limit.

Q. You went to his home. Then where did you

go?

A. We went down to 16 creek then from there.

Q. Went where?

A. To 16 creek. He want to stake a piece of

ground there.

Q. What did he want you and Mr. Anderson to

do, if anything?

A. He wanted us as witnesses to stake a piece of

ground. He said when he was staking it before
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the other fellow was staking it, too, and kept

throwing his stakes down

Mr. CLARK.—We object to what Vedin told

him.

The COURT.—Yes.
Q. You state what Yedin wanted you to do,

you and Mr. [124] Anderson?

A. To go down with him where he was going to

stake a claim.

Q. Going to stake some claim? A. Yes.

Q. Mining claim. All right. Where did you go

first?

A. Went down to kind—the southwest corner

what you call it, downstream from Chatanika

and down Cleary both to the corner where he put

his initial post.

Q. Take the pointer there and show which cor-

ner you went to first Take a look at that map and

see where you went first.

The COURT.—Can you see there, Mr. Flygar?

The WITNESS.—Yes, I can see all right.

A. This corner here (indicating)—no, this cor-

ner here—no, this is the one we went to first

where he put his initial ; this is the corner here (in-

dicating) .

Q. All right. You all three went over there?

A. Yes.

Q, What happened after you got there?

A. Well, we put this initial stake on there.

Q. Sit down, will you, Mr. Flygar. Keep that
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stick in your hand and sit down. Now point there

and show them where it was you went first.

A. Well, we went here first (indicating)—yeh,

that is the one; we went there.

Q. Can't you see? You pointed it out all right

once.

A. This is the claim here, of course (indicat-

ing) ?

Q. Yes.

A. This is the one we went to first (indicating).

Q. That is evidenced "initial stake," isn't iti

A. Yes. [125]

Q. All right. Now what did you do there?

A. We went to the stake there, and then we went

over

—

Q. (Interrupting.) Hold on; wait a minute.

What did Mr. Vedin do there in your presence?

A. He set out his initial stake there.

Q. His initial stake? A. Yes.

Q. What did he have on that stake ?

A. Well, he had the whole notice on it, the

whole notice to stake a claim, everything a man
would put on to stake a claim.

Q. Do you know whether it was numbered and

initialed, and so forth?

Mr. CLARK.—We object, if the Court please,

to counsel testifying for the witness. It is lead-

ing and suggestive.

Q. Do you know whether that stake, the written

notice, said anything about the number of it and

whether it was initialed or not?
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Mr. CLARK.—Now we object, if the Court

please, as leading and suggestive. This witness

can tell what he saw and what was done.

The COURT.—Well, I think he can call his at-

tention to something particular he wants him to

testify to. The objection will be overruled.

Q. Testify; tell about that, if you know.

A. Well, he had all his notice wrote on a stake,

and dug the hole and put it in, and put ground

around it, and signed the name on it with me for

witness.

Q. You and Mr. Anderson signed it, did you?

A. Yes. [126]

Q. You are not able to tell the jury whether

that stake said "Initial stake No. 1" or not?

A. Sure it was No. 1.

Q. Was that written on the stake? A. Yes.

Q. Eh? A. Sure.

Q. I have asked you that two or three times.

Did you and Mr. Vedin and Mr. Anderson look

to see whether there were any McConnell stakes at

that point?

A. Yeh, there was no stake there.

Q. Were there any stakes of any kind, any-

body's stakes, right at that point?

A. No, there was no stakes there at all.

Q. None there at all? A. No.

Q. How was the ground at that point, was it

open or was it brushy?

A. It was opened. There was a few old willows
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here and there; there was little brush all around

there. You could walk around there, though.

Q. Were you looking to see if you could find any

stakes of Mr. McConnell at that point?

A. Well, there was no stake.

Q. Well, did you look to see?

A. Sure we was looking.

Q. Well, I asked you. Sure you were looking.

What was the result of your looking?

A. Huh?
Q. What did you find? What did you see about

his stakes after you looked? [127]

A. There was no stakes there on this place.

Q. All right. Where did you go from there?

A. We went up—we went up to here, close to the

creek here (indicating), where the creek is run-

ning through. We went close to the creek-bed here.

Q. x\nd what did you find here?

A. Well, there was a stake there with a board

on it and a piece of paper on the board.

Q. Any other board on that ?

A. There was a board further up on this stake,

too.

Q. Two board there, is that what you mean?

A. Yes.

Q. Huh? A. Yeh.

Q. One had a written notice, did it?

A. No, had a piece of paper. On the lower

board was a piece of paper with some writing on it.

Q. Did you read that?
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A. Well, I read some of it, but some of it you

couldn't make nothing out of.

Q. Can you remember anything that you read,

that you saw there?

A. Well, it was July 1st, and McConnell claimed

twenty acre of ground there; Anderson location, he

called it.

Q. What date was there, you say, on that?

A. July, 1st.

Q. What year, if there was any?

A. 1921.

Q. Huh? A. 1921.

Q. His name was signed, was it? [128]

A. Yes.

Q. How was it signed? A. McConnell.

Q. How did he sign it? A. O. McConnell.

Q. If Mr. McConnell signed his name there how

did he sign it? Did he say '^McConnell," or ''O. A.

McConnell," or "Oliver A. McConnell"?

A. O. A. McConnell, I think it is.

Q. That is what I want to get at. I wish you

would take this pencil and mark on that map the

point on the map where that stake with the two

boards and this notice you have just now been

talking about was. Just make an "X."

A. As near as I could come to it, it would be

just close to this last letter, this print on the map

here (indicating), close to this last letter here,

about an inch from this corner.

Q. I asked you to make an "X" with the pencil

about the place, as near as you can.
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A. (Witness marks on map.) Well, somewhere

around there.

Q. Have you made an '*X"?

A. Yes, a cross or an "X," or whatever you call

it.

Q. Well, call it an ''X," Yes, I believe you

did. Now, Mr. Flygar, where did you and Mr.

Anderson and Mr. Vedin go from that point?

A. We went close to the creek there, but Ander-

son had a pair of light shoes on for evening shoes,

and he didn't think we was going to get into the

water so he didn't take no rubbers with him, so

we went back and we put the other stake up there

last instead of putting it up [129] then. So

we went up to the other and went up the claim

the other way.

Q. Well, point on the map with your pointer.

A. Went back here by the same stake again (in-

dicating) and went down to the road here and fol-

lowed the road a little ways, then come to where

this corner is just below the road; there is a comer

stake there.

Q. And what did you find there?

A. Well, it was the date and

—

Q. (Interrupting.) What did you find

—

A. (Interrupting.) And located by McConnell

on July 1st.

Q. Huh?
A. July 1st and Anderson claim located by Mc-

Connell, O. A. McConnell.

Q. O. L. who? A. McConnell.
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Q. What was that notice put up on, and how ?

A. There was a. board on that post and the piece

of paper on the board.

Q. What number of the mineral survey would

that be that you are now talking about? Get up

and look at it.

A. There was no mineral survey there at that

time; there was no mineral survey there that time.

There was no use me looking at the mineral survey

when it wasn't there.

Q. Yes, it is, too.

A. It is now but it wasn't then.

Q. I am asking you what it is on the map.

Look at that map and see what it says on that

corner. You got yourself up there now (indicat-

ing). What does that map say as to the number

of mineral survey? [130]

A. I don't like to look at that fine stuff.

Q. What?
A. Poor light to look at this fine print on this

map.

Q. All right, take your seat. What, if anything,

did Mr. Yedin do at that point?

A. He put his corner stake a little ways from

that.

Q. How is that?

A. He put the corner stake of his own close

—

a little way, a few feet, from Mr. McConnell's

stake.

Q. A very few feet from what?
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A. From this McConnell stake.

Q. Mr. McConnell?

A. He planted his stake three or four feet from

this one (indicating).

Q. From Mr. McConnell's stake?

A. Yes, a little ways from it, a few feet.

Q. Yes. Now what did Vedin put on that

stake ?

A. Well, he put his corner—his date on it, 9th

of July, 1921, and his name, and so on.

Q. What about the numbering and signing it,

and so on? Do you know whether he numbered

it? A. It is No. 2 post comer.

Q. That was evidenced No. 2 comer, wasn't it?

A. Yes.

Q. Sure. Did you and Mr. Anderson sign that

as witnesses, too, that stake?

A. Well, I won't be positive. I wouldn't say.

I don't remember, because I don't remember that

part of it. I know we had signed the notice on

the other one. I couldn't say. We might have

and might not. I could not remember it. It is

four years ago, and I wouldn't tell [131] an,y-

thing I am not positively sure.

Q. You remember signing as witnesses on the

initial stake? A. Yes, sure I remember that.

Q. Now, then, you are up to this No. 2 stake.

Where did you and these other two men go to?

Take the pointer and show the jury where you went

to from there.

A. We went to this corner then (indicating),
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across the road and down into the swamp here, this

part here. There is a wet place where this comer

stands, and here is the tailings where this road is.

We went close till we got down to this comer here,

corner No. 3, this corner No. 3 over there.

Q. Of Vedin 's?

A. Well, this corner here (indicating), we went

close to there.

Q. Vedin 's corner, third corner, was it?

A. Yes, Vedin 's third. Of course the other one,

I don't know what it was because there was no num-

ber on it.

Q. You can see on that map if you have just

got eyes to look? A. Huh?

Q. You could see there. The mineral survey run

right around, followed McConnell's stakes.

Mr. CLARK.—He has been trying to tell you

there wasn't any mineral survey at that time.

A. I am telling

—

Q. (Interrupting.) I know there wasn't, but

there is on that map if you will take a look.

A. That's all right, I don't say there can't be any

there now, but what is the use telling me about a

mineral survey, what the number was then at that

time? [132]

Q. I know there wasn't then, but I am talking

about the map. You can see by that map if you

look at it.

A. I can see by the map all right.

Q. The mineral survey was made in 1923, com-
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menced hero (indicating) and run right around

there.

A. In '22, you mean?

Q. 1923. And survey for patent

—

A. (Interrupting.) It might have been '23, yes.

Q. Well, I know it v^as. Well, now then, you got

yourself to Vedin's No. 3 corner? A. Yes.

Q. Were you all three there together?

A. Yes, we was three together, but it was a wet

place and Henry wouldn't come down to the stake.

He was standing off a little ways and I went to the

stake.

Q. What did you find there with reference to Mc-

Connell notices, if any?

A. Well, it was wrote on a piece of board nailed

on a stake there, his July 1st—no, he had July 1st

underneath there, but that don't make any differ-

ence on the notices anyway; Anderson claim, and

the corner, but it didn't say no number; it say

*'comer Anderson claim" and McConnell 's name

on it. He located it July '21—July 1st, 1921.

Q. What did Vedin do at that corner, if any-

thing ?

A. He put—he put his corner close to it again.

Q. Well, did he mark that stake, did you notice?

A. The same one? No, not the same one.

Q. Oh, did he mark his stake ? A. Huh ?

Q. You say he set up a stake? [133]

A. He mark his own stake, of course.

Q. He set up a stake. Did he mark it ?
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A. Yes.

Q. All right. Do you know what number he put

on that '? A. Well, he put No. 3 there.

Q. No. 3 stake I A. Yes.

Q. Anything else on it you remember ? A. No.

Q. Did he sign it ? A. If he signed it I

Q. No, did he sign his notice?

A. Sure he signed it.

Q. Well, why don't you tell things'? It is so

easy. You were right there looking at it. You
know whether you and Anderson signed that stake

as witnesses, that No. 3 stake ?

A. No, we didn't sign it as witnesses.

Q. What?
A. No, we didn't sign it as witnesses.

Q. I don't understand you yet? You did not sign

that as a witness ? A. No.

Q. Not that stake. Well, where did you go from

there ?

A. We went back up on the road here (indicat-

ing) and then went back up—up to the road here

and went back in here and went to this corner then,

this last one.

Q. That is the corner there next to the creek?

A. Yes.

Q. What did you find there ?

A. The east side of the creek. Well, there was a

corner [134] post, a long post about nine feet

tall, between eight and nine probably, and call it

initial comer, and he said he claimed 1320 up Poker
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creek—no, lie didn't say no feet—well, I guess 1320

feet by 660 feet up Poker.

Q. Notice anything else on that stake that you re-

member ?

A. There was some writing on it, but it was hard

to make it out.

Q. Do you remember whether it was dated or not ?

A. His name was signed on it, of course, the same

as any other corner. Huh ?

Q. Do you remember whether there was any date

on that initial stake? A. Yeh, July 1st.

Q. What year? A. 1921.

Q. Now, there was a reference on that—that was

written in pencil, was it? A. Yes.

Q. There was a reference in that notice to Poker

creek, wasn't there?

A. Yes, he claimed 1320 feet up Poker.

Q. Up Poker? A. Yes.

Q. Where was Poker creek? Now, tell this jury

so they will understand you.

A. Well, that lays close to the river, comes in close

to the river and upstream on Chatanika water.

Well, if you would stand on one end of the claim

and look toward the other end of that claim you

would look toward Poker, that is the only refer-

ence you could have to Poker creek. Of course it

is on the upstream on the [135] other side of the

Chatanika altogether.

Q. How far is the mouth of Poker creek from this

claim? A. About a mile and a half probably.

Q. Mile and a half?
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A. Somewhere around there.

Q. And comes in from the other limit ? A. Yes.

Q. Where you were standing on that claim which

limit of Chatanika were you on ?

A. On the left limit of Chatanika river.

Q. Left limit.

A. The reason it makes it about a mile and a half

because Poker creek is on an angle over the Chat-

anika. Of course—Poker creek is further upstream

on Chatanika, that is what makes it so far, but you

look over the valley to look at Poker and this claim

is staked, of course, on an angle all the way.

Q. There was a reference there "up Poker" on

that stake, was there'? A. Yeh.

Q. And to get to Poker creek you would have to

go up the Chatanika river and across the river, and

there you would get to the mouth of Poker creek, is

that right? A. That is the way it is.

Q. About a mile and a half ? A. About.

Q. Did you notice a fence, garden fence, anwhere

near that initial post *?

A. Yes, a fence within three or four feet of it.

Whatever it was I couldn't say exactly, but pretty

close.

Q. Close by? [136]

A. Pretty close ; four or feet feet.

Q. Did you look there to see if there were any

other notices of McConnel other than this one on the

stake ?

A. Well, ,no more notices around there except

the stake itself.
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Q. What?
A. There was no sign of any other notice except

the long stake he had been writing on.

Q. Well, did you look around there to see?

A. Sure.

Q. You saw no other notice of McConnell other

than this writing on the stake, did you ?

A. No, I didn't see any.

Q. Eh? A. I didn't see nothing else at all.

Q. All right. Now, what did Mr. Vedin do, if

anything, at that point ?

A. Well, he put his—put his fourth corner there

about thirty-five or forty feet farther back of this

stake to take in a little more ground like. Vedin

said there was a little more ground back of his stake,

so he says, ''I will put my stake close to McFar-

land's ground."

Q. He went down to the McFarland side-line, did

he?

A. Yes, probably between thirty and forty feet

from it.

Q. What did he set up there, if anything?

A. ^huh.

Q. What did he set up there, if anything?

A. He put a post there and called it a corner post

No. 4, and wrote his name on it, and the date on it

July 9th, and his name.

Q. Notice? [137] A. Vedin.

Q. Yes, a notice of location ?

A. Well, a comer post location, of course, a cor-

ner post.
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Q. You remember whether you and Mr. Anderson

signed that as witnesses ?

A. No, we didn't sign that.

Q. You think not? A. No, we didn't sign it.

Q. You think the only post you signed was the

initial, is it?

A. That is all I remember I signed. I wouldn't

swear to anything else because I don't remember

signing anything else. I was with him, but I don't

remember signing anything else.

Q. When you were passing around with Vedin to

these various stakes what, if anything, did Mr.

Vedin do to preserve the exact language of Mc-

Connell's notices? A. (No response.)

Q. Do you understand me?

A. (No response.)

Q. What, if anything, did Mr. Vedin do, so that

his memory would be fresh and he would know

afterwards what the writing was on those stakes ?

A. Oh, he took it down.

Q. Well, I thought you would come to after a

while. Now, tell the jury what did he do. Tell

what he did.

A. Well, he said he want to take it down, and he

want me to read it, and I could read part, and lots

of things wasn't head or tail to it and you couldn't

make out anything, so I says, "What is the use read-

ing anything there is nothing to and have the de-

scription in a [138] di:fferent description, there

was no such a thing," and all that stuff.

Q. I am asking you what Mr. Vedin did so that he
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would remember the language, if he did anything?

Mr. CLARK.—He is already telling you.

A. Why, he wrote it down, everything he could see

on the notices.

Q. What did he write it down in?

A. In a book.

Q. A book look like that (exhibiting book to

witness) ?

A. Well, it was a book. I couldn't say what kind

of a book it was.

Q. A similar book to that?

A. A book he had in his pocket.

Q. Do you know whether he copied McConnell's

notices on each one of those stakes into that book ?

A. Yeh.

Mr. CLARK.—We object, if the Court please.

He is asking for a conclusion. He can tell what

Vedin did. I think it is evident to the Court from

what has been testified here, that is the reason for

my objection.

The COURT.—Well, I think probably the objec-

tion ought to be sustained.

Q. Tell this jury what, if anything, Mr. Vedin

did at each one of those stakes to keep that language

so he could remember it afterwards ?

A. Well, he wrote it dovni, everything he could

see on those stakes, so when I say it is complicated,

he say, "That is the reason I want to write it down

so we will know all about what it is." [139]

Mr. CLARK.—We object to what he said. Just

state what he did.
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The COURT.—They want to know what he did at

each one of the stakes, Mr. Flygar.

Q. What did he do ? You were right there look-

ing at him. A. He was writing them down.

Q. Well, one stake, or two stakes, three stakes,

four stakes, or how many stakes ?

A. At all of them.

Mr. PRATT.—I guess that's all.

Cross-examination.

(By Mr. CLARK.)

Q. You read him what was on the stake and he

put it down? A. No, I didn't do that.

Q. Didn't he ask you to read it to him?

A. Well, I did. I told him, I says, ^' There is

nothing here to tell." I says, "I can't read any-

thing," that you can't make anything out; one thing

means one thing and another another, and I could

make out his name and all that stuff, I could read

that, that belongs to it, but to read something that

didn't belong to it, I didn't—there was nothing to it.

Q. You told him some of the things that you

could make out and he put it down in his book, did

he?

A. No, he read everything else himself and put it

in his book, but I look it over myself, too, so what

I been saying here I did say that; but this other

jibberish I wouldn't have nothing to do with be-

cause it didn't—I couldn't—in the first place, if

you could read that kind of stuff on a stake you

wouldn't remember it in [140] twenty-four hours

after you read it.
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Q. Did you know who wrote that on the stake ?

A. How could I know? McConnell is supposed

to have wrote it.

Q. He was just supposed to have written it,

wasn't he?

A. Well, I wasn't there when it was written.

I looked at it. It was written.

Q. It was pretty dim, wasn't it, and pretty hard

to read?

A. No, that wasn't the thing, but it was—the lan-

guage he used was in such bad shape it wasn't

fit for nothing, you know.

Q. But some of it was pretty dim, pretty hard to

make out, pretty hard to read?

A. No, I didn't see anything dim about it as far

as that goes.

Q. Well, did you recognize it as McConnell's

handv/riting ?

A. Well, I am not an expert in handwriting

either exactly.

Q. All you know about it is that you saw Mc-

Connell's name on each of these stakes? A. Yes.

Q. And you don't know who wrote the writing

that you saw on the stakes or anything about it, do

you ? A. Well, how could I know that ?

Q. That is what I am asking you. You don't

know, Mr. Flygar, who wrote that, what was on the

stakes ?

A. Well, it takes a better man than me if I don't

see a man write. If I was together with a man that

writes his name every day it would be different, of
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course I could know quite a lot about that, but to go

—I never been corresponding with McConnell or

anything like that.

Q. So you didn't know whether McConnell wrote

this stuff [141] you saw on those different stakes

or not, did you? A. Well, how

—

Q. (Interrupting.) I am just asking you. You
are not supposed to know, but I am asking you.

As a matter of fact, you don't know whether Mc-

Connell wrote it or not?

A. Well, Vedin said it was McConnell's hand-

writing.

Qi. We will cut out what Vedin said. What do

you know of your own knowledge? You don't

know of your own knowledge that was McConnell's

handwriting do you?

A. Well, I thought it was.

Q. You thought it was? A. Yes.

Q. But you didn't know, did you?

A. Well, you can make it out any way you want,

because I can't go to work and swear it. How
could anybody go to work, if you didn't know a

man all the time, or a whole lot, and seen his hand-

writing a whole lot, go and testify? Why, some-

times in these cases they get experts from New
York to tell who the handwriting belongs to.

Q. Never mind that discussion, Mr. Flygar, but

what I am getting at is this : Because you saw Mc-

Connell's name on each of these stakes you naturally

supposed that whatever was written on there was

written by McConnell, didn't you? A. Yes.
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Q. Now did you examine any of the stakes to see

if there were any numbers on them?

A. There was No. 1 on this stake near the garden,

that was No. 1 there, and the othere there was no

numbers on.

Q. No numbers you saw?

A. Not on the others, but on the one by the gar-

den, that [142] was No. 1.

Q. What kind of stakes were they? Were they

standing stakes or old stakes, something of that

kind, at these different corners?

A. Mostly old.

Q. They were simply old stakes that had been

standmg there probably for years, and this writing

was on those stakes?

A. No, the stakes—the writing—I don't say the

writing was old, but the stakes was old.

Q. But it wasn't on any new stakes that had just

been cut and stuck in the ground, was it ?

A. That long stake either been blazed or else put

in the ground—the tall stake we are talking about

now, that was fresh blazed, I thought, and wrote on,

but whether it been cut down that spring or not

I couldn't tell you that, but it was new blaze on it,

new wood.

Q. How did Mr. Vedin set his stakes at different

corners? Did he take some stakes that were stand-

ing there? A. No, he put new stakes.

Q. Where did he get the stakes that he set up?

A. Where he got them?

Q. Yes, where did he get them?
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A. On his claim.

Qi. Well, did he take them there with him to set

them up at these different comers'?

A. Sure.

Q. How did he get them into the ground?

A. Dig down, drive them down.

Q. Did he dig down ; did he have some tools to dig

a hole with? [143]

A. We had an axe with us.

Q. And did you drive the stakes in?

A. No, we didn't drive them. We put some rocks

around them. In the swamp—we put them down in

the swamp, pushed one down in the swamp there.

'Q,. There was only one place where there was a

swamp, one corner? A. Yes.

Q;. And did you drive a stake down there ?

A. No, we just—it was soft ground there and we

pushed it down in the ground.

Q. But the other stakes you had to drive in?

A. Some^—^most of them was on the rocks and

tailings there, and we dug a hole and put them in

and put the tailings around them.

Q. Now this stake, referring down here where

you saw Mr. McConnell's notice written (indicating

on map), how close was that to the Dalton garden?

A. Just a few feet.

Q. How many feet did you say ?

A. Four or five feet, something like that.

Q. Were there any other stakes along this garden ?

A. Well, there might be.

Q. See any boxes around there ? A. No.
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Q. Never saw any box?

A. I didn't see any box.

Q. Have you talked to Mr. Vedin since noon?

A. What?

Q. Have you talked to Mr. Vedin since he left the

stand here at noon? [144] A. No.

Q. Haven't talked to anybody about this case?

A. No, I didn't talk to anybody.

•Q. So you saw no boxes of any description around

there near the Dalton garden?

A. I didn't see any.

Q. Were you asked by Vedin to come and look

for stakes, or just asked to witness his staking?

A. Well, both of it.

Q. Two reasons for going, was there?

A. Well, of course, when we put the stakes down

he wanted us to look around and see if there were

any other stakes around. We went from one place

to another.

Q. When you got over here in the vicinity of this

state No. 2, that is, this stake over here marked his

initial stake (indicating), did you look around there

for any other stakes?

A. We looked around there and there was no

stakes around there at all.

Q. Was the ground all open around in that vi-

cinity ?

A. Well, it was open enough so in good daylight

you could see if there was a stake twelve inches above

the ground, or two feet, you could have saw it.

Q. There was no brush there at all?



152 G. A. Ted in- vs.

(Testimony of John Flygar.)

A. There was a little brush there, sifre.

Q. But you could see a stake? A. Yes, sure.

Q. Now you state that Mr. McConnell's location

notice was at that place where you marked "X,"
or a cross?

A. Yes, he called that initial post, but still he

had more location stuff wrote on that stake, so he

might claim [145] both of them for all I know as

initial. I don't know. He called it initial corner.

That is supposed to be where the notice should

have been, but there was more writing on the other

one.

Q. You didn't make any copy of what was on

those stakes, did you? A. No.

Mr. CLARK.—That's all.

Redirect Examination.

(By Mr. PRATT.)

Q. Mr. Flygar, how far was it from McConnell's

initial stake over to that stake where the two boards

were and the wi'itten notice ?

A. In the neighborhood of two hundred feet,

more or less. Somewhere around two hundred.

I didn't have no tape line, but pretty close.

Q. You didn't measure it?

A. Pretty close to two hundred, either one way

or another.

Mr. PRATT.—I think that's all.

(Witness excused.)

(Recess.) [116]
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TESTIMONY OF HENRY ANDERSON, FOR
PLAINTIFF.

HENRY ANDERSON, called as a witness on be-

half of the plaintiff, being first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. PRATT.)

Q. State your full name and place of residence.

A. Henry Anderson.

Q. Where do you live, Mr. Anderson?

A. Chatanika.

Q. How long have you lived out there ?

A. Since 1913.

Q. During that time you have been acquainted

with Gustav A. Vedin and O. A. McConnell?

A. Well, I been quite a while seeing them around

all the time there.

Q. You knew them, did you, in a way?

A. Yes.

Q. Did you go with Mr. Flygar over to Vedin 's

residence on the second tier of benches

—

A. (Interrupting.) Yes, sir.

Q. (Continuing.) —on the 9th of July, 1921?

A. Yes, sir.

Q. What did you go over there for?

A. Help Vedin to stake some ground, stake a

claim.

Q. After you got there what did you do ? Where

did you go to?

A. Went over to Vedin 's house.
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Q. Well, after you got there you found Vedin

there, didn't you? A. Yes.

Q. Then where did you all go, if you went any-

where? [147]

A. We went down across the creek and put up a

stake.

Q'. Where did you go to?

A. Across the creek.

Q. Well, did you go to any particular point and

stop?

A. We went down to the corner stake, the initial

stake there.

Q. You went down to the corner. What did you

do there ? A. We put out a stake.

Q. Who did? Mr. Vedin.

Q. What kind of a stake was that?

A. It was an initial stake.

Q. Initial stake? A. Yes.

Q. Do you know whether it was numbered?

A. I don't remember the number of it.

Q. Don't know. What kind of a notice was

written on it? A. He was claiming

—

Q. (Interrupting.) Well, was it a short notice,

or long notice, or in pencil on a piece of paper,

or what? A. With a pencil on paper.

Q. Generally what did it say ?

A. He was taking 1320 feet of placer mining

ground.

Q. Did you look to see at that point whether there

were any stakes that had been set up there by

O. A. McC'onnell, the defendant in this case?
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A. Not on that stake.

Q. Did you look there to see? A. Yes.

Q. Did you see any? A. No. [148]

Q. Now show this jury on the map the part of

that claim you are talking about. Take a good

look at it and know where you are. Now get it in

your mind where the claim is. Now what corner

did you go tof

A. This corner here (indicating on map).

Q. What? A. Down here (indicating).

Qi. First?

A. Yeh. Across the creek.

Q. Get yourself up to Vedin's house and trace

yourself down there and see where you went. You
know where Vedin lived at that time?

A. Uhuh.

Q. Show it on the map.

A. There (indicating).

Q. Yes. Now then, where did you go to?

A. Went right down there (indicating).

Q. Where else did you go to?

A. Then we went back up there to the corner

there (indicating )

.

Q. Look on that map and see what comer you

went to first. You said you set up his initial stake ?

A. Yeh.

Q. Can't you see? What comer did you go to

first ? Look at it.

A. To that (indicating).

Q. Ugh! Which corner did you go to first?

Point to it on the map.
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A. I think it was that comer there (indicating).

Q. You think it was that one?

A. Then up there (indicating). [149]

Q. Where did you go from there?

A. Went up there (indicating).

Q. Where did you go before you went up there?

A. We went back again across on the bridge to

get across the creek.

Q. Well, come right down the line there till you

get to the creek. How far down this way toward

the creek (indicating) did you come? Look, here

is the lower line of his claim right there (indicating).

Now, you were on the left limit of the creek at

that time? A. Yeh.

Q. You had gone from his place here on the

right limit over on to the left limit. Now you set

up his initial

—

Mr. CLARK.—(Interrupting.) We object, if the

Court please, to Judge Pratt telling him what he

wants him to swear to.

Mr. PRATT.—He has told it himself, but he

just gets confused.

Q. From that initial stake where did you go?

A. Over there (indicating).

Q. Yes, but before you went over there where

did you go.?

A. We went back there (indicating) and tried

to get across there and couldn't do it and had to

go back again.

Q. Did you see any stakes there with boards

on it ? A. Yes.
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Q. Where?

A. About two or three hundred feet from the

creek.

Q. Two hundred feet from what stake are you

talking about now?

A. Here (indicating).

Q. Two hundred feet from that? [150]

A. Well, from the creek. You asked from the

creek.

Q. Well, well! What did you see along there

on tnat board that day, the stake that had the

two boards on it; what did you see on that?

A. I see Mr. McConnell, his name signed to it,

and stake twenty acres of placer mining claim on

Anderson's claim.

Q. Any date on that?

A. Yes, it was July 1st, 1921.

Q. Any name signed to it?

A. Yes, Mr. McConnell 's name was signed to it.

Q. What was that written on, a board or piece

of paper?

A. That was on a piece of paper nailed on to a

board.

Q. Was there any other board there on that

stake?

A. Yes, there was a board up above.

Q. What? A. A board up above it.

Q. Anything on that?

A. No, not that I seen.

Q. Not that you saw?

A. No, because I didn't look.
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Q. You didn't look to see? A. No.

Q. Where did you go, now, from t-hat point?

You got down here to the stake where the boards

were.

A. Yes. We went up there, and then over there

(indicating).

Q. Wait a minute. When you went up to that

stake up there that you pointed to a moment ago,

what did you find there ?

A. There was a stake there.

Q. Whose stake?

A. Well, I don't know because I didn't go over

there close [151] enough.

Q. Didn't go over close enough? A. To see.

Q. Now I have got you up here to Vedin 's

stake, that is his initial (indicating).

A. Yes.

Q. Now that is his No. 2 stake (indicating).

A. Yeh.

Q. Now did you find any McConnell stake there?

A. No, I don't know. He got no corner stake

there.

Q. Didn't see any stake there?

A. There is a stake there, but I don't know who

it belongs to.

Q. Did you see a notice there of McConnell 's?

A. No, I didn't see no notice there.

Q. You are referring to the initial stake, aren't

you?

Mr. CLAEK.—We object to that. The witness
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can testify to what he saw; he doesn't need counsel's

assistance.

Q. The first stake you set up is that initial. Get

down to that and see if I can get you straightened

up. A. Right there (indicating.)

Q. Did you look there to see if there was any

stake of McConnell's at that point '^ A. Yes.

Q. Did you see any? A. No.

Q. No. Now then, from there you went to Vedin's

second No. 2 stake?

A. No, we went there across (indicating). We
didn't follow the Hne. [152]

Q. Well, you got up there somehow, didn't you?

A. Yes, sure.

Q. Now that's up to this point (indicating). This

is Vedin's No. 2 stake. Did you see any McConnell

notice there? A. No, sir.

Q. You didn't?

A. No. There was a stake there, but I didn't see

if it was McConnell's or anybody else's.

Q. See a board there with a paper on it?

A. No, sir.

Q. Did you see a board there with a paper on

it? A. No, sir.

Q. Ugh! What did you say, yes or no?

A. No.

Q. No. All right. WTiere did you go from

there ?

A. Over to that point there (indicating).

Q. Did you go up to that stake ?

A. No, I didn't go up to that either because
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there was water all around there and I had light

shoes on and I didn't want to go and get wet.

Q. What did you see Mr. Vedin do there, if

anything? A. He put up a stake.

Q. What?
A. He put up a stake there.

Q. But you didn't go over to look at that?

A. No.

Q. Then where did you go ?

A. Went down to here (indicating).

Q. What did you find?

A. We found Mr. McConnell's stake there. [153]

Q. What kind of a stake was that?

A. That was his initial stake, I guess.

Q. Huh?
A. It was his initial stake, I think.

Q. What kind of a stake was it?

A. Well, it was a common stake, wooden stake,

big pole up.

Q. Was it blazed? A. Yes.

Q. Was a notice written on it?

A. There w^as a board written on it, a board

nailed on and and written on.

Q. A board nailed on? A. Yes.

Q. On his initial stake? A. Yes, sir.

Q. Now stop and think. Wasn't it written on

with pencil on the blaze ?

Mr. CLAEK.—We object, if the Court please,

to counsel's suggesting to the witness what he wants

him to testify to.
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Mr. PRATT.—He has got these stakes mixed

up in his mind.

The COURT.—Objection overruled.

Q. I ask you if that wasn't written in pencil

on the blaze on that initial stake of McConnell's?

A. No, sir.

Q. Down at this point (indicating) ?

A. Right there was a stake there (indicating).

Q. You think his notice was written on a board

there? A. Yes, sir.

Q. Aren't you thinking about these two boards

over here [154] (indicating)?

A. No.

Q. Eh.? A. No.

Q. And the board up here, eh (indicating) ?

A. No.

Q. "Well, did you look around at that point?

What did that say? What stake was that of Mc-

Connell's? What did it say on it?

A. 1,320 feet of placer ground up Poker.

Q. You saw that, did you? A. Yeh.

Q. Was that stake numbered?

A. I couldn't say.

Q. Eh?
A. I couldn't say, but it was dated.

Q. Did you look to see if there was any other

notice of McConnell's there? A. No, sir.

Q. Didn't see any. Did you or did you not see

any other notices on a board? A. No, sir.

Q. See any notice in a box sticking on a fence

near there?
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A. No, sir, I didn't see that.

Q. Didn't see that? A. No.

Q. Well, what, if anything, did Mr. Vedin do

there at that time?

A. He put up a stake there.

Q. Well, where? A. Here (indicating). [155]

Q. How far from McConnell's stake?

A. Oh, twenty or thirty feet, I guess, or some-

thing like that.

Q. That would be toward the creek?

A. Yes, farther down towards the creek.

Q. Now when you got there how far would you

have to go across the creek to get to this stake

where the two boards were? Stop and think.

A. Oh, about three or four hundred feet.

Q; Three or four hundred feet? A. Yes.

Q. You would have to cross the creek to get

there, wouldn't you? A. Yeh.

Q. Now look here. Here is Vedin 's line right

there (indicating). A. Yeh.

Q. You had to go that way, did you?

A. No, had to go this way (indicating).

Q. That way? A. Yeh.

Q. Why, stop and think.

A. Go up in there (indicating).

Q. You had to cross the creek from Vedin 's

initial to get over to these

—

A. (Interrupting.) Yes, crossed the creek there

and had to cross the creek here again two places, this

one here (indicating).

Q. And do you know that a stake that has got
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these two boards with the paper notice on was

on the left limit of Cleary creek? [156]

A. On the left limit?

Q. Yes. Stop and think.

A. It was here (indicating).

Q. That would be the right limit? A. Yes.

Q. Don't you know it was on the left limit?

A. No, sir.

Q. Were you ever over there before?

A. No, sir, only walking on the road across the

claim.

Q. Ever about that claim before that, had you

been? A. What was that?

Q. Have you ever been around over that claim

to look at it, had you been before that day?

A. No, sir.

Q. Have you been since? A. No, sir.

Cross-examination.

Mr. PRATT.—Cross-examine.

(By Mr. CLARK.)
Q. You didn't look very carefully around for

stakes, did you, Mr. Anderson ?

A. No, sir—no, I didn't look very much.

Q. What did Mr. Vedin do when you went around,

did he just put in his stakes and go around to the

different comers, establish his corners?

A. Yes, sir.

Q. How long did it take you to go around the

claim do you suppose?

A. Oh, about an hour or hour and a half. I
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couldn't say the time. I didn't have the time with

me. [157]

Q. You know where Mrs. Dalton's garden is,

don't you I A. Yes, sir.

Q. Well, was this stake that you referred to of

Mr. McConnell's, was that right close to the garden?

A. Yes, sir.

Q. You didn't make any very careful examina-

tion around there for other stakes, did you?

A. No, sir.

Q. There might have been a box on the fence

there close to that stake and you not have seen it?

Mr. PRATT.—I object to that, what he might

have seen, as incompetent, irrelevant and immaterial

and not proper cross-examination.

The COURT.—Overruled.

Q. There might have been a box there and you

wouldn't have seen it, Mr. Anderson?

A. Yes, sir.

Q. You simply went to the stakes to which you

were led by Mr. Vedin? A. Yes, sir.

Q. And you saw what he pointed out to you?

A. Yes, sir.

Q. And you didn't make any independent investi-

gation, that is, you didn't go searching around for

anything else yourself? A. No, sir.

Mr. CLARK.—That's all.

Redirect Examination.

(By Mr. PRATT.)

Q. Mr. Anderson, do you remember a stake that

was near the [158] Government road?
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A. Yes, sir.

Mr. CLARK.—To which we object as not re-

direct evidence, if the Court please.

The COURT.—Overruled.

Q. Can you point out on the map which stake it

was that was near the Government road?

A. I think I can. Right here (indicating).

Q. Corner stake I am talking about ?

A. That is the only stake I see there.

Q. Near the road?

A. The road is here (indicating).

Q. Here is a road comes down here (indicating).

A. Yes, I see it.

Q. You remember a corner stake near that road?

A. Yes, up there (indicating).

Q. Yes, sure. A. The comer stake, yes.

Q. Did Mr. McConnell have a stake there or a

notice ?

Mr. CLARK.—We object as already having been

asked and answered. He has stated he did know
there was a stake there but didn't examine it and

didn't know whether it was Mr. McConnell 's stake.

The COURT.—He may answer it again.

Q. I ask you if at that point you saw a board with

a piece of paper on it written on by Mr. McConnell ?

A. Yes, sir.

Q. At that point?

A. Not at that point. On the road there, close to

the road. [159]

Q. Wouldn't that be that comer up here (indicat-
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ing) ? That is Mr. McConnell's corner and also

Mr. Vedin 's comer, and here is the road. Isn't

that the corner you are talking about? A. No.

Mr. PRATT.—That's all.

Mr. CLARK.—That's all, Mr. Anderson.

(Witness excused.)

TESTIMONY OF CHARLES GROSSBACK,
FOR PLAINTIFF.

CHARLES OROSSBACK, called as a witness on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows

:

Direct Examination.

(By Mr. PRATT.)

Q. State your name in full to the jury.

A. My name is Charles Grossback.

Q. Where do you live, Mr. Grossback?

A. Chatanika.

Q. How long have you lived out there ?

A. Oh, I been living there about—for the last

fifteen or sixteen years.

'Q. During that time have you been acquainted

with G. A. Vedin and O. A. McConnell, parties to

this action?

A. Well, I didn't get acquainted till lately. They

was around here I hear, but I wasn't acquainted

much then.

Q. Much with them? A. No.

Q. Were you acquainted with them in 1921?

[160]
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A. Oh, yes.

Q. Mr. Grossback, I will ask you to state whether

on the night of the 30th of June and the early hours

of July 1st, 1921, you were out on the Government

road and on No. 16 below, Cleary creek ? A. Yes.

Q. How did you happen to be there?

A. Well, I hear Morris O'Leary was fishing and

I was going down there and fish with him.

Q. Had he and you fished in the Chatanika

before that? A. Well, we did.

Q. What? A. Not then.

Q. Had you before that fished together in the

Chatanika river?

A. Oh yes, we fished there quite often.

Q. Quite often. You understood he was out there

fishing that night? A. Yes.

Q. And it was your custom for you and Morris

O'Leary to go out there and fish at night, was it?

A. Yes.

Q. So this night you heard he was out there and

you thought you would go out? A. Yes.

Q. Now what time did you leave town or where

you lived there in Chatanika?

A. Oh, it must have been after twelve, or quarter

to twelve, something like that.

Q. Close to 12:00 o'clock? A. Yes. [161]

Q. Close to midnight? A. Yes.

Q. Where did you go?

A. Well, I went up the Government road past

Linn's cabin and I see Morris coming back, and
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then Mr. McConnell come out on the road and he

show him the stakes, pointing this way and that

way, tell him that he stake some ground.

Q. How far from him were you ?

A. About two hundred feet, more or less.

Q>. What, if anything, did Mr. McConnell have in

his hands'? A. Well, I saw he got a gun.

Q. You weren't close enough to hear what he

said ?

A. Well, I couldn't understand every word what

he say, only I hear he say "I stake that ground

here," telling Morris.

Q. 'Could you from where you stood see any

stake he had apparently set up lately?

A. Well, I could see one stake there on the other

side of the road.

Q. There is a map there. Can you tell the jury

which stake it was that you noticed from where you

stood?

A. This is the road here (indicating). That is

the stake right here.

Q. About where did you stand ?

Q. About where did you stand?

A. I was standing here by the cabin towards the

river (indicating), this side of the cabin towards the

river.

Q. Did he at any time point to that particular

stake, to this board?

A. Well, he pointed over in that direction, too,

you know, and the other way. He was waving both

his hands. [162]
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Q. Well, how did it happen, now? Did you wait

till Morris O'Leary came down to where you were?

A. No, I didn't wait because I loiow he was com-

ing back and I know there was no use for me. I

didn't want to go and fish alone, so I went home.

Q. Did you wait there for a time?

A. Well, I was there for maybe ten minutes, some-

thing like that, fifteen.

Q. He still kept talking with Mr. McConnell?

A. Yes.

Q. So you got tired waiting and went back to

town? A. Yes.

Q. Went back home? A. Yes.

Q. Didn't see him any more, didn't talk to him?

A. No, I didn't see him that night.

Q. Now do you know the day and the month that

that was that that happened?

A. Well, it was in the last part of June, 1921.

Q. Well, can't you remember more definite than

that ? A good many days in the latter part of June.

A. Well, the 30th.

Q. How? A. The 30th.

iQ. The 30th, the night of the 30th of June?

A. Yes.

Q. Between that and the 1st of July, that what

you mean to say? A. Yes, exactly.

Q. Well then, you were up there—were you up
there after midnight, you think, or before? [163]

A. Well, I was before midnight and after.

iQ. And after, too? A. Yes.
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Q. You think it was after midnight when you

saw him come out, do you I A. Yes.

Q. What fixes that in your mind as being the 1st

day of July, Mr. Grossback'?

A. Well, they was talking about staking claims

and somebody didn't do the assessment work, some-

thing like that, and that is the reason I know it was

the last part of June and about 12:00 o'clock to-

wards 1st of July.

Q, What about the 1st of July? What could

you do then?

A. Well, then the people go and stake the ground.

Q. Go and stake ground? A. Yes.

Q. The way you understood it, that was the first

time that ground could be staked where the assess-

ment work hadn't been done? A. Yes.

Q. That would be the 1st day of July ? A. Yes.

Q. That is what called your attention to it?

A. Yes.

Q. When you saw Mr. McConnell there and

noticed the movements he was making with this

boy you knew from that he had been taking that

ground, of course? A. Oh yes.

Mr. CLARK.—We object to counsel continually

testifjdng.

The COURT.—Objection sustained.

Mr. PRATT.—Cross-examine. [164]

Cross-examination.

(By Mr. CLARK.)

Q. Mr. Grossback, how long after this happened
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that night that you were up the road there did any-

body ask you about seeing Morris O'Leary up there

that night? A. Ask me?

Q. Yes. A. I didn't see nobody that night.

Q. No, but how long after this was it before any-

body asked you if you had seen Morris O'Leary up

there that night? A. How long"?

Q. Yes.

A. Well, I was talking about Morris next day.

He told me that McConnell staked some ground

there.

Q. Yes, but how long after that did anybody ask

you whether you were up there?

A. Well, there is nobody ask me.

Q. Didn't Mr. Vedin ever ask you?

A. No, he never ask me.

Q. Mr. Pratt never asked you, did he?

A. Mr. Pratt?

Q. Yes, Mr. Pratt, his attorney *?

A. Well, he ask me now, of course.

Q. Btut this is the first time he ever asked you,

is it?

A. Well, he ask me before, too, if I was there.

Q. How long ago did he first ask you about it?

A. Oh, that was last night, I believe.

Q. That is the first time he had spoken to you

about it? A. Yes.

Q. Did you tell anybody out on the creek you

had seen Morris O'Leary there about midnight on

the early [166] morning of July 1st, 1921?
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A. Oh, I mention it to quite a few people in the

store talking things over.

Q. You mentioned it to Mrs. O'Leary, too, didn't

you, the mother of Morris ? A. Yes, I did.

Q. You have talked to Morris about it, too,

haven't you? A. Yes, I did.

Q. Didn't he tell you that you never saw him

there that night ? A. Told me •?

iQ|. Yes. A. That I didn't see him?

Q. Yes.

A. He told me he didn't see me, but I saw him.

Q. Didn't you tell him that you saw him later in

the day, it wasn't midnight, it wasn't midnight but

later in the day that you saw him ? A. Oh, no, no.

Q. You never told him anything of that sort ?

A. No, sir.

Q. And how far were you from Morris O'Leary

during this time he was talking to Mr. McConnelH

A. About two hundred feet, more or less.

Q, You could see him perfectly plain?

A. Yes, sure, I could see him. He was on the

road there standing there talking to him.

Q. And what were you doing all this time while

he was talking there with McConnell?

A. Well, I was waiting for Morris to come, but

he didn't come; he was talking to him. [166]

Q. Wasn't the river where you did your fishing

up towards where Morris was?

A. Kot that night I didn't fish.

iQ. But you were going with Morris to do some

fishing, weren't you?
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A. No, WQ was on the river already. I was going

up there to meet him.

Q. What were you going up to meet him for?

A. To fish together. We used to go to fish to-

gether.

Qi. When was the first time that you knew that

he was up the river that night ?

A. Well, in the evening, of course. I don't know.

It must have been about 10:00 o'clock, something

like that.

Q. Who told you? A. His mother told me.

Q. And you waited till midnight to go up and

meet him, did you ?

A. Why, I can go any time for that matter.

Q. Yes, but you waited till midnight before you

went up there to meet him, didn't you?

A. Well, yes.

Q. You waited till about a quarter to twelve.

You were going to fish with him, weren't you?

A. What is the difference what time I went?

Q. Yes, but you were going up there to fish with

him, weren't you? A. Yes, I was going.

Q. And she told you about 10:00 o'clock he was

up the river fishing?

A. Well, I didn't go right away.

Q. And you waited until almost 12:00 o'clock,

then you [167] started up to meet him?

A. Well, sometimes I go 1:00 o'clock, or 3:00

o'clock, after 12:00 o'clock.

Q. I am asking you, just before 12:00 o'clock

you started up to meet him, that is true, isn't it?
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A. Yes.

Q. And when you saw him up there you never

went to meet him but you went home, didn't you?

A. No, I know there is no use for me. I didn't

want to fish alone.

Q. Why didn't you go up where he was talking

to McConnell?

A. Going up there? I didn't want to go there.

I was waiting for him to come and tell me all

about the fishing.

Q. Couldn't you have been told about the fishing

if you had gone up where he was?

A. No, I didn't want to go there.

Q. Why not?

A Why, when he was coming back I didn't want

to go to the river.

Q. Weren't you going on to the river after he told

you about the fishing?

A. No, I wouldn't go alone.

Q. Oh, you wouldn't go alone?

A. No, I wouldn't go alone.

Q. And you stayed about two hundred feet away

from him for about fifteen or twenty minutes, then

went home without asking him anything about

the fishing?

A. I thought I could ask him next day, because 1

didn't want to go fishing that night when he came

back.

Q. But you decided about a quarter of twelve

you would go [168] and find out about it?

A. Well, when I went because my intention was,
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but when I see him coming back I didn't want to

go.

Q. But you did want to find out how the fishing

was?

A. I know this time enough next day for me

to find out.

Q. Could Morris O'Leary see you from where

he was standing talking to Mr. McConnell?

A. Maybe he could, but he was busy talking to

him.

Q. Was he facing towards you?

A. Well, he w^as standing looking towards the

stick there.

Q. Yes?

A. Then he turn around and look on the other

corner there where he was showing, and his both

hands was going like that, you know (illustrat-

ing), and showing and telling him.

Q. Yes. And then you stood there. Did you

stand out in the middle of the road?

A. No, I was standing on one side of the road.

Q. Out of sight in the brush?

A. No, no, no brush there at all.

Q. And you were just waiting for Morris to

come down? A. Yes.

Q. And then you decided you would go home?

A. Well, when he come back there is no use for

me to go alone. I didn't want to go and fish alone.

Q. Could you hear what they were saying?

A. Well, I hear McConnell say, he says, "I state

that ground here."
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Q. Two hundred feet away?

A. Yeh. Why of course I can hear.

Q. Was he shouting? [169]

A. Well, he talk pretty loud when he talk.

Q. Is Morris hard of hearing?

A. Well, a man don't need to be hard of hearing

when a man talking loud.

Q. Could your voice, the way you are talking

now, could that be heard two hundred feet?

A. Well, when I outside maybe it could.

Q. Do you know whether Morris O'Leary saw

you that night at all or not?

A. Well, he tell me he didn't see me.

Q. You know, as a matter of fact, that Morris

told you that he never saw you that night?

A. Well, he didn't have time to look around.

You know some men can't see nothing even if he

is down that way. He don't pay any attention;

he don't look around.

Q. Were there a great lot of people moving

around there at that time, or were you the only

ornament of the landscape?

A. A great many people? I don't know how
many people was moving around there. I didn't

see nobody besides him and another fellow behind

the rock pile and Morris O'Leary, that is all the

people I did see.

Q. There were no trees or brush between you

and Morris O'Leary?

A. No, right straight; you can see perfectly

plain.
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Q. Perfectly straight?

A. Well, might be a little corner, but you can

see right straight.

Q. Where is the cabin that you refer to?

A. The cabin is right here some place (indicat-

ing). The old flume is there, and that is where

they were standing, [170] not far from that

corner stake.

Q. And you were about two hundred feet from

them?

A. Yes, two hundred feet, more or less, I say.

Q. Well, what would you say? Was it more or

less?

A. I say more or less because I never measured.

I didn't measure.

Q. You are a pretty good judge of distances,

though, aren't you?

A. Well, I can judge distance
;
yes.

Q. And for between ten and fifteen minutes you

stood there by the road and Morris O'Leary was

in plain sight of you? A. Yes.

Q. And then he told you that he never saw you?

A. Well, a man is standing and talking to

another man like this, he is never look around

on the road.

Q. Well, it depends upon who it is, Mr. Gross-

back. You lived down at Chatanika, did you, or

where did you live?

A. That is what I say, I live Chatanika.

Q. And when you turned around to start home,

start back home, you would be following right up
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the Government road towards Chatanika, that is,

coming

—

A. (Interrupting.) No, going down, not up. Up
is up the river.

Q. All right you were going down towards Chat-

anika? A. Yes.

Q. And the brush and everything is away from

that road, isn't it?

A Well, the road don't go exactly through

the brush. There was brush on one side.

Q. And how long did Morris stay there talking

to McConnell? [171]

A. Well, I didn't wait how long he stay, because

he was there talking quite a while and I didn't

want to wait; I went home.

Q. Did you ever look back after you started to

Chatanika? A. No, I didn't look back.

Q. You didn't look back to see whether he was

following you up or not? A. No.

Q. He lived at Chatanika?

A. He lived do\\Ti at this line (indicating).

Q. He had to go through Chatanika?

A. He had to go through Chatanika?

Q. He had to come clear down to Chatanika?

A. To Chatanika?

Q. Yes.

A. Well, he went to his house. His house is on

this side.

Q. His house is in Chatanika?

A. Close to it.
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Q. And, so far as you know, he never saw you

that night?

A. Well, that is what he say he didn't see me.

Mr. CLARK.—That's all.

Redirect Examination.

(By Mr. PRATT.)
Q. Mr. Grossback, since that night, now, that

you have narrated did you at any time discuss

that and talk about it to Mr. Vedin at any time

from that time up to the court?

A. Well, we was talking about the staking there.

Q. What?
A. I say, he was telling me about his staking,

that [172] McConnell was on one end staking

and he was on the other end staking.

Q. Well, did you at any time—have you at any

time in conversation vnih him told him about what

you saw there that night?

A. Oh, yes, of course I did.

Q. That is what I thought you did. I presume

you have talked that over with him a good many
times, haven't you?

A. Well, I don't know how many times. Not so

very many. About three or four times, something

like that.

Mr. PRATT.—I believe that's all.

(Witness excused.)

Mr. PRATT.—I will offer in evidence this cer-

tificate of citizenship. It seems it hasn't been

marked yet as an exhibit.
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The COURT.—All right. If there is no objec-

tion it may be admitted.

Certificate of citizenship referred to received

in evidence, marked Plaintiff's Exhibit ''H" and

made a part of the record herein.

Mr. PRATT.—I will now read to the jury

Plaintiff's Exhibit "B," which is a Notice of Lo-

cation of placer mining claim.

Mr. CLARK.—If the Court please, we object to

taking up the time of reading these things. They

can be considered as read in evidence and read to

the jury in argument. I don't see any necessity

for taking the time to read [173] these docu-

ments that are exhibits. It is just killing time.

The COURT.—I think he has the right to read

them to the jury if they are admitted in evidence.

(Plaintiff's Exhibits ^'B," ''C," and ''D" read

to the jury.)

(Plaintiff's Exhibit "H" reads as follows:)

PLAINTIFF'S EXHIBIT '^H."

No. .

In the Superior Court, of the County of Placer,

State of California.

Present: Hon. J. E. PREWETT, Judge.

In Open Court, this 6 day of July, A. D. 1896.

In the Matter of the Application of GUSTAV A.

VEDIN, An Alien, To Become a Citizen of

the United States of America.

It appearing to the satisfaction of this Court

by the oaths of Alfred Anderson and Otto Leaf,
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citizens of the United States of America, witnesses

for that purpose, first duly sworn and examined that

Gustav A. Vedin, a native of Sweden, has resided

within the limits and under the jurisdiction of the

United States five years at least last past, and within

the State of California for one year last past; and

that during all of said five years' time he has be-

haved as a man of good moral character, attached

to the principles of the Constitution of the United

States, and well disposed to the good order and

happiness of the same
;

[174] and it also appear-

ing to the Court, by competent evidence, that the

said applicant has heretofore, and more than two

years since, and in due form of law, declared his

intention to become a citizen of the United States;

and having now here, before this Court taken an

oath that he will support the Constitution of the

United States of America, and that he doth abso-

lutely and entirely renounce and abjure all alle-

giance and fidelity to every foreign Prince, Poten-

tate, State or Sovereignty whatever, and particu-

larly to Oscar II, King of Sweden, whose subject

he hath heretofore been.

It is therefore ordered, adjudged and decreed that

said Gustav A. Vedin be and is hereby admitted and

declared to be a CITIZEN OF THE UNITED
STATES OF AMERICA.

J. E. PREWETT,
Judge.

(Signature) GUSTAV A. VEDIN,
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Clerk's Office of the Superior Court,

Of the County of Placer,

State of California,—ss.

I, J. B. Landis, County Clerk of the County of

Placer, State of California, and ex-officio Clerk of

the Superior Court thereof, said Court being a

Court of Record, having a common law Jurisdiction,

and a Clerk and Seal, do certify that the above is

a true copy of the Act of Naturalization of Gustav

A. Vedin as the same appears upon the records

of said Court now in my office, at Auburn, Placer

County, California.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said Court, this

13th day of [175] November, in the year of our

Lord one thousand nine hundred and two.

J. B. LANDIS,
Clerk.

By ,

Deputy.

Mr. PRATT.—May it please the Court, I have

one, possibly two, witnesses. (I prefer not to close

the case tonight. I can close it up shortly in the

morning. I would prefer, if the Court will grant

that, that there be an adjournment at this time

until to-morrow morning.

The COURT.—Any objection?

Mr. CLARK.—If the Court please, we have a

witness here who is very anxious to get away, he

has important work to do, and we could put him in

out of order after one of their other witnesses tes-
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tified, but we can't do it until that witness does

testify. I don't like to object to an adjournment,

but it simply inconveniences us with this out-of-town

witness.

Mr. PEATT.—Your witness will have to stay

until to-morrow anyway.

Mr. C'LAEK.—Not necessarily. He can go back

in his own car.

The COURT.—Maybe you could call this witness

Mr. Clark desires to have testify before calling the

other witness?

Mr. PRATT.—Well, I can finish, but I'm weary,

that's all.

The COURT.—I don't ask you to call all your

witnesses, but Mr. Clark would like to get this one

witness on.

Mr. CLARK.—Are you going to call Mr. O 'Leary ?

Mr. PRATT.—Yes.
Mr. CLARK.—If you will put him on I can put

my witness on [176] out of order and then we

could adjourn until to-morrow morning.

Mr. PRATT.—Call Morris O 'Leary.

TESTIMONY OF MORRIS O'LEARY, FOR
PLAINTIFF.

MORRIS O'LEARY, called as a witness on be-

half of the plaintiff, being first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. PRATT.)

Q. Your name is Morris O 'Leary ? A. Yes, sir.
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Q. How old are you, Morris? A. 17.

Q. You lived out on Cleary Creek a good many
years ? A. Yes, sir.

Q. Live there nowl A. Yes.

Q. Your father and mother are living there?

A. Yes.

Q. You are living with them, aren't you?

A. Yes.

Q. Were you there living with your father and

mother in 1921 ? A. Yes.

Q. You remember of going out fishing the night

of June 30, 1921?

A. Well, I remember going fishing, but I don't

know just what date it was.

Q. You don't know just what night? A. No.

Q. What time did you come back to go to your

home? [177] A. Well, about 12:00 o'clock.

Q. You know whether it was before twelve or

after?

A. When I started home or when I got home?

Q. No, when you got there to that ground, No. 16 ?

A. By his watch it was after 12 :00.

Q. Whose watch did you look at ?

A. McConnell's.

Q. When you come along there—you know where

creek claim No. 16 is, don't you? A. Yes.

Q. When you got along there who did you see, if

anybody? A. McConnell.

Ql O. a. McConnell? A. Uhuh.

Q. What conversation, if any, did you have with

him?
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A. Well, we just talked a little about the claim.

Q. About what? A. About the claim.

Q. Wliat did he say about the claim?

A. Well, he said he staked it, put the stakes up.

Q. How many stakes did he show you, Morris?

A. One.

•Q. One. How far was that away from you?

A. Oh, about twenty or twenty-five feet, I guess.

Q. Did he point to where his other stakes were?

A. I don't know. I don't remember.

Q. Don't remember. What, if anything, did he

have in his hands, Morris? A. He had a gun.

Q. Now, Morris, while you were standing there

talking with Mr. McConnell what day of the month

was it? [178] A. Well, I don't remember.

Qi. Don't remember?

A. I don't know what day it was.

Q. Hadn't you heard a gi'eat deal of talk in that

iaeighborhood that placer claims would be open for

relocation on the 1st of July?

Mr. CLARK.—We object, if the Court please, as

irrelevant, incompetent and immaterial. He is at-

tempting to lead the witness.

Mr. PRATT.—I don't think so. Something to

fix it in his mind what the day w^as, and that would

do it.

The COURT.—The objection will be sustained.

Q. Morris, at that time what day in July was it

that you thought that mining claims would be open

to relocation?

Mr. CLARK.—^We object, if the Court please, as
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irrelevant, incompetent and immaterial what he

might think. That has no bearing upon the issues

in this case.

The COURT.—Objection sustained.

'Q. What do you say now, Morris, what day in

June or July it was that you were there on that road

talking to Mr. McConnell'?

Mr. CLARK.—We object, if the Court please.

The witness already answered and said he did not

know and couldn't tell.

The COURT.—Well, he may answer if he can.

Q. What do you say, Morris?

A. Why, I don't remember what day it was.

Qi. Don't remember?

A. No. I never paid no attention. [179]

Q. Don't you think it was the 1st day of July,

1921?

Mr. CLARK.—We object, if the Court please, as

suggesting to the witness what day it was when the

witness has testified he didn't know.

Mr. PRATT.—He is a very unwilling witness,

your Honor.

The COURT.—He may answer.

Mr. PRATT.—Read the question. (Qfuestion

read.)

A. I don't know.

Q. Answer that. A. I couldn't say.

Q. Couldn't say. I asked you if you don't think

now it was the 1st day of July, 1921?

Mr. CLARK.—^We object to what the witness

thinks unless he knows.
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The COURT.—Objection sustained.

Q. You don't know what day it was?

A. No, I don't.

Q. Morris, when you got through talking to Mr.

McConnell you went home and went to bed, I sup-

pose, didn't you? A. I guess so.

Q. Got up the next day? A. Yes.

Q. You were around town? A. Yes.

Q. Just about as usual, weren't you? A. Sure.

Q. Do you know a man over there by the name of

Joe Girtz pretty w^ell? A. Yes.

Q. Did you see and talk to him that day ?

[180] A. I guess I did. I don't remember.

Q. I can't hear a word you say.

A. I don't remember talking to him that day.

Q. Talked to him very frequently, though, didn't

you?

A. Talked to him just about every day, yes.

Q. You may have talked to him in the afternoon

of the day after you had seen Mr. McConnell?

A. I may have, yes.

Q. Now, didn't you, in front of your mother's

home there and your home, on the afternoon of the

1st of July, 1921, have a conversation with Joe Girtz

in which you told Girtz that on that day that you

were talking to him, now, on that day that you were

talking to him, that you had seen and talked with

Mr. O. A. McConnell on the night of June 30tli

and July 1st, 1921, and about fifteen or twenty min-

utes past 12:00 o'clock, on July 1st, 1921, when you

came up the road from the river going home; that
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when you talked to McConnell yon were on creek

claim No. 16 below Discovery, Cleary Cl^eek; that

McConnell told you that he had staked the Lane

claim and pointed out the stakes; and that you

further said that both McConnell and Vedin claimed

the ground and that both of them—that each

claimed that the other's time was wrong, that is, one

was too quick, too early, and the other too late;

didn't you have a conversation like that in sub-

stance? A. I don't remember it.

Mr. CLARK.—^Wait a minute. We object to that

as irrelevant, incompetent and immaterial, leading

and suggestive, and if it is for impeachment they

can't impeach their own witness. [181]

Mr. PRATT.—Very good. Wait till I show you

the code. You haven't read that. I can ask it. Of

course it is the ordinary impeaching question. I

have the same right to ask that question of my own

witness as any other. (Argument.) I presume my
question is technically objectionable for one rea-

son.

Q. Didn't you have the conversation that I have

related with Joe Girtz in the afternoon of July 1st,

1921, out in the road in front of your mother's home

and your home, when there was nobody else present ?

I omitted to make the question cover that part of it,

there was nobody present.

Mr. CLARK.—To which we object on all of the

grounds heretofore alleged.

The COURT.—The objection will be sustained.

Mr. PRATT.—Sustained?
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The COURT.—Yes.
Mr. PRATT.—Well, if the Court would inform

me, is it because of the form of the question?

The COURT.—No, I think it is an impossibility

to impeach your own witness by a question of that

kind, Judge. It is established law on that subject

in my judgment.

Mr. PRATT.—I just read this statute that says

I might do that.

The COURT.—It doesn't mean what you claim it

does.

Mr. PRATT.—Well, that is what it says, that is

all I know about it. It is done constantly in this

court. I never heard it disputed before, never since

I have practiced law here, and it [182] has been

done under that section. Plaintiff will take an ex-

ception.

The COURT.—Exception allowed. ^
Mr. PRATT.—That's all.

Cross-examination.

(By Mr. CLARK.)

Q. Mr. O'Leary, you never have talked this case

over with me in any way, have you ? A. No.

Q. We never have met before, have we?

A. I don't believe so.

Q. Have you discussed it with Mr. McConnell ?

A. I never talked it over with him, no.

Q. You have talked to Mr. McConnell one night

you came down the road, you had been fishing, and

you saw him standing near the road and you had

a talk with him? A. Yes.
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Q. You don't recall what day that was or any-

thing about it? A. No.

Q. You know Mr. Sam Weis, don't you?

A. Yes, sir.

Q. You knew Fritz Welch when he lived out there,

did you? A. Yes.

Q. Do you remember of telling them anything

about having seen Mr. McConnell staking a claim?

Mr. PRATT.—I object to that as not cross-ex-

amination and immaterial.

The COURT.—Objection sustained.

Mr. PRATT.—It has nothing to do with this.

Q. Did you have any conversation with Mr. Weis

and Mr. [183] Welch the next day after you saw

Mr. McConnell up there staking the claim? I am not

asking for the conversation, I am merely asking if

he had any conversation.

A. Yes, I talked to Weis and Welch next day in

front of Welch's store.

Q. Now, without telling what you told them, did

you discuss the question of McConnell staking the

ground ?

Mr. PRATT.—Now, I object to that as incompe-

tent, irrelevant and immaterial. It has nothing to

do, can't be material at any stage.

Mr. CLARK.—If the Court please, we expect to

establish by this witness—he has admitted he talked

to Mr. Weis and to Mr. Fritz Welch the next morn-

ing after this occurrence. We expect to prove by

this witness absolutely the date when this happened,

and it was not the 1st of July, but in order to lay
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our foundation we have got to show that he did dis-

cuss with them the fact that he had seen McConnell

staking the claim, and then we will show the exact

date when that transpired.

Mr. PRATT.—What would that have to do with

if? Just trying to show that he told somebody else

the same thing he told on the witness-stand.

Mr. CLARK.—No, we are merely fixing a date.

The COURT.—The objection will be overruled.

Q. Did you discuss with them that you had early

that morning seen Mr. McConnell"?

A. Yes, I told them I seen him.

Q. That was the next morning after you had seen

him up there on the claim? [184]

A. That was the next day; yes.

Q. That is, you had seen him a little after 12:00

o'clock and during the succeeding day, during that

day that commenced at midnight is when you had

the talk with Fritz Welch and Sam Weis?

A. Yes.

Q,. Now, Mr. O'Leary, the night that you were

there talking to Mr. McConnell did you see Mr.

Grossback ?

A. No, not around there. I might have seen him

uptown, but I never seen him around there.

Q. How long do you suppose you stood there talk-

ing to Mr. McConnell that night ?

A. Oh, not very long. A few minutes.

Q. Would you say it was five minutes ?

A. I would say it was five minutes.

Q. Would you say it was as much as fifteen ? Do
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you have any remembrance as to how long it was?

A. I don't know how long it was.

Q. From where you were standing could you see

the Lind cabin? A. Yes.

Q. Did you see Grossback standing in the road

or alongside of the road there during the time you

were talking to Mr. McConnell?

A. Never seen him at all.

Q. When you started for home you had to go up

the road, or down the road to Chatanika, didn't

you? A Yes.

Q, Did you see Mr. Grossback in front of you any

place on the road? A. No. [185]

Q. Would you say that you were there more than

ten or fifteen minutes talking to Mr. McConnell?

A. No, I don't think I was.

Q. And the road from where you were talking to

Mr. McConnell up to Chatanika, or down to Chata-

nika, about how far would it be ?

A. About a quarter of a mile, I guess; little less

maybe.

Q. But from the time you left Mr. McConnell

until you got down to Chatanika you never saw Mr.

Grossback any place, did you ? A. No.

Q. From where you were standing the Lind cabin

was in plain sight, wasn't it? A. Yes.

Q. Mr. O'Leary, you have had some conversation

with Mr. Grossback about him seeing you up there

that night, haven't you? A. Yes.

Q. Did he not state to you first that he had seen

you up there about midnight, or a little after mid-
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night ? A. He said he seen me there, yes.

Q. What did you state to him about that?

A. I told him I never saw him.

Q. And then what did he say about when he saw

you up there? A. He never said.

Q. Did he say anything about saying he saw you

later in the day? A. No.

Q. You told him, however, that you never saw

him up there that night ? A. Yes.

Mr. CLARK.—That's all. [186]

Redirect Examination.

(By Mr. PRATT.)
Q. Morris, do you know what day it was you talked

to Sam Weis and told him about seeing McConnell

up there?

A. Why, it was the next day after I saw McCon-

nell.

Q. The next day after you saw McConnell?

A. The next morning, yes, sir.

Q. The next morning after you saw McConnell ?

A. Yes.

Q. After you saw McConnell you came home and

went to bed, did you, and slept? A. Yes.

Q. What time did you get up, do you remember?

A. I don't know.

Q. Now, do you remember what you did that day ?

A. No.

Q. Remember of talking to Joe Girtz in the after-

noon? A. I don't remember of talking to him,

no.

Q. You might have talked to him? A. Yes.
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Q. Might have told him about seeing McConnell

up there? A. Might have.

Q. Now then, it was the next morning that you

talked to Weis, was it ?

Mr. CLARK.—He didn't state that; he said it was

the same day.

Mr. PRATT.—No, he didn't.

A. It would be the next—it would be the same

day.

Q. Didn't you say a while ago it was the next day?

A. I said it was the next morning, but it would

be the same morning when I seen him because it was

the same [187] morning I seen him.

Q. But you don't know what day of the month it

was, do you ? A. No.

Qi. And you might have told Joe Grirtz that same

day of the same occurrence, mightn't you?

A. I might have, yes.

Q. Where did you see Sam Weis to talk to him ?

A. Where did I see him?

Q. Yes.

A. In Welch's store, or around there; in front of

Welch's store.

Qi. Was Fritz Welch there ? A. Yes.

Q. Can't tell what day of the month that was that

talk occurred, can you? A. No.

Q. Tell what time of day it was?

A. No, I don't know what time of day it was.

Q. You don't know. You don't know what day

of the month it was, do you ? A. No.

Mr. PRATT.—All right. That's all.

(Witness excused.)
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Mr. CLARK.—If the Court please, I would like

to ask permission to call Mr. Sam Weis out of order.

Mr. Weis has a large crew of men under him and

they are doing some important work and he wants

to get back to-night. He has his own car and he

wants to get away to-night. [188] While plaintiff

has not rested yet, Mr. Weis' testimony is only

directed to the one point that I have indicated to the

Court, and I would like to have permission to put

him on out of order to take his testimony.

Mr, PRATT.—I object to that as utterly incom^

petent.

The COURT.—I won't do it unless you consent

to it.

Mr. PRATT.—Well, I am not willing to.

Mr. CLARK.—All right.

Mr. PRATT,—I will prepare myself and show the

Court that cail*t be competent evidence.

The COURT.—You wish to put on your other

witness to-night?

Mr. PRATT.—To-morrow morning.

The COURT.—Very well. We will take an ad-

journment at this time until to-morrow morning.

Whereupon an adjournment was taken until

Wednesday, May 27, 1925, at 10 o'clock A. M.

[189]

MORNING SESSION.
Wednesday, May 27, 1925, 10 o'clock A. M.

Mr, PRATT,—We rest.

(Plaintiff rests his case in chief.)
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TESTIMONY OF SAMUEL R. WEIS, FOR
DEFENDANT.

SAMUEL R. WEIS, called as a witness on behalf

of the defendant, being first duly sworn, testified as

follows :

Direct Examination.

(By Mr. CLARK.)
Q. Your name is Samuel R. Weis? A. It is.

'Q. You reside at Chatanika?

A. Chatanika, yes, sir.

Q. How long have you resided there, Mr. Weis I

A. About 22 years.

Qj. You are acquainted with G. A. Vedin and

O. A. McConnein A. I am.

Q. Are you acquainted with Morris O'Leary?

A. I am.

Q. Were you in Chatanika on the 1st and 2d days

of July, 1921? A. I was.

Q. You were United States Commissioner at

Chatanika for a good many years, were you not,

Mr. Weis? A. Yes, almost ten years.

Q. Do you remember having a conversation with

Mr. O. A. McConnell on the 1st day of July, 1921,

concerning the [190] time when the period for

doing the assessment work for the year 1920 would

expire ? A. I have, yes. I do remember.

Mr. PRATT.—Just wait a moment. I object to

that as incompetent, irrelevant and immaterial.

Mr. CLARK.—I am not asking for the conversa-

tion; I am fixing the time by asking him if he did

have a discussion on that day.
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The COURT.—The objection will be overruled.

Q. You had some discussion with Mr. McConnell

on the 1st day of July, 1921, concerning the time

when assessment work period expired for that year,

did you '^ A. I had, yes.

Q. Do you know Morris O'Leary"? A. I do.

Q. Was Morris O'Leary at Chatanika on the 2d

day of July, 1921? A. He was.

Q. Did you see Morris O'Leary on the 2d day of

July, 1921? A. I did.

Q. Where were you when you saw him?

A. I was in front of Fritz Welch's store in the

presence of Fritz Welch.

Q. Did you have any conversation with Morris

O'Leary at that time relative to him having seen

—

in which he made any statements to you about hav-

ing seen O. A. McConnell that day staking a mining

claim? A. He did.

Mr. PRATT.—Wait a minute. I object to that.

I want to be heard on this.

The COURT.—Very well. [191]

Mr. PRATT.—Now, this question is asking this

witness to detail a conversation he had with Morris

O'Leary on the 2d of July.

Mr. CLARK.—We are not asking to detail a con-

versation. The witness O'Leary testified that he

saw Mr. McConnell staking that claim, on that day

he told Mr. Weis and Mr. Welch that he had seen

McConnell up there staking a claim and he had a

gun. Now, I am not asking this witness to recount

any conversation beyond what the witness, their
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witness, testified on the stand, merely to fix the

time.

Mr. PRATT.—I object to this vein of evidence

on the ground that it is hearsay, that the witness is

not speaking from his own knowledge, that the best

evidence of that is the O'Leary boy. For those

three principal reasons this testimony cannot be ad-

mitted, and it is elementary for all three reasons.

(Argument.)

The COURT.—As I understand it, the question

wasn't asked to show anything that McConnell did

on that night, but to show when it was that this

conversation was had between the witness and the

O'Leary boy, merely to show when the convers-

took place between the witness and O 'Leary.

Mr. PRATT.—Oh, that would be all right, that

wouldn't hurt anybody, wouldn't do anybody any

good or any harm.

The COURT.—That is all I understand the ques-

tion is.

Mr. PRATT.—No, it goes further than that, and

he [192] is asking for what O'Leary said to him.

The COURT.—Read the question. (Question

read.) I think that is merely for the purpose of

identifying the conversation.

Mr. CLARK.—That is the sole purpose and we

are perfectly willing the Court should instruct the

jury that is the only purpose for which it is ad-

mitted. It doesn't tend to prove any staking of

anything, but merely to identify the conversation
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and the time, a limited purpose, and for nothing

else.

Mr. PRATT.—Yes, but if he doesn't get what

the conversation was it is useless to him. That is

what he is trying to do here and what Mr. Weis will

bear out, of course.

The COURT.—I will overrule the objection.

Mr. PRATT.—Well, plaintiff excepts.

The COURT.—Exception allowed.

Q. You know what the question is, Mr. Weis?

A. Yes.

Q. What is your answer?

A. I had a conversation with him.

Q. You are certain that was on the 2d of July,

1921? A. It was on the 2d day of July, 1921.

Q. In the town of Chatanika, in the presence of

yourself and Fritz Welch? A. Yes, sir.

Mr. CLARK.—That's all.

Mr. PRATT.—That's all.

(Witness excused.) [193]

TESTIMONY OF O. A. McCONNELL, ON HIS
OWN BEHALF.

O. A. McCONNELL, the defendant, called as a

witness on his own behalf, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. CLARK.)
Q. Your name is O. A. McConnell?

A. Yes, sir.
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Q. You reside at Chatanika ? A. I do.

Q. How long have you resided there, Mr. McCon-

nell? A. Since 1904.

Q. Where are you residing at the present time, on

what claim?

A. On the left limit of Chatanika on the corner of

Serpentine.

Q. How far is that from this claim in controversy,

No. 16 below Discovery on Cleary Creek?

A. Eight hundred feet.

Q. You are acquainted with the location and gen-

eral location of placer mining claim No. 16 below

Discovery on Cleary Creek? A. Since 1904.

iQ,. Did you know that that claim would be likely

to run out for failure of the owner of the claim, the

former owner of the claim, to perform the assess-

ment work for the year 1920 ?

A. Mr. Webster, living below there on 17, had

recorded Lind's intention of holding the claim for

that year. I had known that in the books.

Q. That is, for the year 1920?

A. Yes, up to that time. [194]

Q. Prior to that time or for that year?

A. No, it was 1920.

Q. Oh, was it recorded for that year?

A. For the year 1920.

Qi. And that was not. permissible under the law?

A. No, that was my idea of it, it had run out the

year before. He had no authority, no power of at-

torney; I couldn't find any.

'Q. Now, on or about the 30th day of June, 1921,
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did you see Mr. Vedin in the neigliborhood of Chata-

nika?

A. He got off of the gas car about 12 o'clock.

Q. What, if anything, did you do that night rela-

tive to this claim that is now known as creek claim

No. 16 below Discovery on Cleary Creek?

Mr. PRATT.—What day did you fix there'?

Mr. CLARK.—That is the night of the 30th of

June.

Mr. PRATT.—Oh, yes.

Mr. CLARK.—Or the morning of the 1st of July.

A. I was living in a house up above, about eight

hundred feet, a little farther up Chatanika. I came

down there, I should judge it was about half-past

ten, and I had written out three papers, and each

and every one was a copy. I posted merely as a

blutf, you might say, knowing this man Vedin. I

posted those papers, but posted none on 16, no paper

at all on 16', on the northeast end of it.

Q. Well, before we get any further, Mr. McCon-

nell, you are familiar with this map, the mineral

survey map
;
you have seen that a number of times "?

A. Yes, sir.

Mr. CLARK.—We desire to use this for the pur-

pose [195] of illustration and to eventually offer

it in evidence.

Mr. PRATT.—No objection.

Q. Now, you are familiar with that map, are you

not? A. Thoroughly.

Q. Now, just state what you did the night of

June 30th, if anything, in the vicinity of that claim?
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A. I live right in here (indicating).

Q. No, you don't mean here. This is where

Cleary Creek runs down. Your home is up here,

isn't it (indicating) ?

A. Yes, my home is up here. Well, I come down

here to a shaft that I had there and some workings

that I had there (indicating). I then come over

here on this ground. This particular ground was

close to the shaft, not close to the shaft, but close to

the hopper.

Q. Is that about the place where the hopper is

(indicating) '? A. Well, 125 feet that would be.

Q. From corner No. 4? A. Yes.

Q. I will put "125" and I will mark the letter

"A" (marking on plat). Now, is the letter "A'*

where you refer to as where there is a hopper 1

A. Well, the hopper is here (indicating). It is

a little ways right here.

Q. Close to it? A. Yes.

Qi. What did you do there "?

A. Well, there is an old post there that was

burned, it had been left there by some other fellows

I knew of in 1904, they never had done anything

more with it, and then boards on it, and I nailed

one of these copies of [196] this up on that board,

a hundred and twenty-five feet by measurement to

here (indicating).

Q. Now, what was written on that paper that

you posted on that?

A. Well, I don't remember exactly. It was just
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merely a bluff. Each and every paper was identi-

cally the same, a copy.

Q. About what was contained in that thing that

you put up? Give the wording as near as you can.

A. Well, I think I stated that I had staked some

mineral ground, and I think described 16.

Q. You say you tacked one piece of paper at about

the point ''A'"? A. Yes.

Q. Then what did you do?

A. Well, then I went over to this corner here

(indicating) and put it on the 17 right limit, the

17 creek, but they call it 17 right limit. I didn't

tack it on now, mind you, I had no hammer or no

tacks, but I took some nails, happened to have some

nails in my pocket. This here was just put on

carelessly, not tight or anything. If the wind come

along that night it would blow it off. And the same

here (indicating). I took some nails here and drove

them in with a piece of rock.

Q. Now, that is over in the neighborhood of cor-

ner No. 4 of mineral survey plat No. 1711?

A. This would be 3.

Q. Corner No. 3, yes. How close to the comer

that was afterwards corner No. 3 did you tack that

up ? A. Oh, I guess a couple of feet.

Q. Then we will mark that "B," the place where

you put [197] your second notice (marking on

plat). Now, where did you go with the third one.

A. The road takes in here (indicating), it is not

right there, it comes way over this way and pretty

near to the creek, then goes around a large cabin
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there and comes straight across here. Well, I fol-

lowed that road over—this is a wood road built for

the river, the bridge wasn't built that time—it comes

over here and turns over this way by a rock pile

and crosses off of 16 on the line there over a bridge

that is there. Then I come over along the flume and

come around in here and went over onto a hopper,

or rock pile and a hopper that was there, and set

up on that.

Q. Where did you put up the third notice?

A. The third notice? Why, there was—Mr.

Keyes had a fraction, or supposed to have, running

down way on this side, running down, a narrow

fraction running down in here (indicating), and

there was a post over here on that with the old

post on it.

Q. You are pointing up on Vedin 's ground.

This is the Vega fraction (indicating) and that is

the Keys ground down there.

A. It would be on this side. I may be mistaken.

Q. You get down and examine that map so you

will be certain as to what you are testifying to.

Here is the Keyes ground (indicating) as shown

on the map, is upstream; here is the McFarland

ground.

A. Here is the initial post here (indicating).

Q. Yes. From that initial post

—

A. (Interrupting.) It would be down this line,

yes (indicating). [198]

Q. How far from the initial post?

A. Oh, it was about halfway.
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Q. And on whose ground did you place that?

A. On the fraction that Mr. Keyes has.

Mr. PRATT.—What does he mean by halfway,

how many feet?

A. 660 feet, I take it. I didn't step it off, but I

take it to be 660 feet, or something like that, and

the post was sitting way down here (indicating),

Mr. Keyes' post I took it to be, that he put up
there.

Q. Then somewhere along this line (indicating)

you put up the third notice, did you?

A. As I remember it, I put up the third notice,

yes.

Q. Now, after you—well, you say that notice was

identical with the other two?

A. Exactly. They was both—all three was exact

copies of the other.

Q. In what words was that written; with what

was it written, with a pencil?

A. Written with pen and ink.

Q. Where did you write it? A. In the cabin.

Q. Now, after putting up that third notice what

did you do?

A. Well, I went back over here to the tailing

pile (indicating). I put it up when I first went

over, but I went back here to the tailing pile and got

up high on the tailing pile so I could overlook the

whole of this 16 here, you see, and see whether

there was anybody coming around or be moving

on it, and so forth, and I sit up there till probably

—well, I had no watch because I wasn't depend-
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ing on watches tliat night, and [199] I should

judge it was a good half hour I sit up there watch-

ing for somehody to come around, watching this

end (indicating) and watching this end. So when

nobody come around and I didn't see anybody,

why, I come from that tailing pile and come over

here and started to cross the creek here (indicat-

ing). I carried over a piece of heavy timber to make

a good post there and threw it dovni on the bank,

but I could not get across on account of getting my
feet wet, so I quit thinking of that and went back

again and went back to this tailing pile, the hopper,

and went back and came off of 16 and come back here

and crossed the creek here, and as I turned here—

I

turned around a rock pile, and around that rock

pile in this cabin; I can look up this road here

for fifteen hundred feet. Well, I am looking

for people; I see no one, see none at all in sight.

After I take a good look around there I turn and

come back over in the road over to this post here

(indicating). There was nothing been done there.

Then I turned and went over to this (indicating),

and this man Vedin had staked back here where

this notice was. He put up a location notice and

a stake, and so forth. Well now, that stake was on

my ground, and a jumper like he I don't propose

he put anything on my ground.

Q. Never mind, now. Who owns this ground

that is marked here as the "Nevada Association"?

A. I own it and good title to it, too. The post

standing there and everything else.
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Q. Now, what time of the night was that you got

back there and found Mr. Vedin's notice stuck up?

[200]

A. Well, I should judge about three-quarters

after twelve.

Q. Then did you see Mr. Vedin personally

around there any place that evening?

A. Anybody that will catch him will go some.

Q. I am asking you, did you see him around

there any place that evening?

A. I didn't see him, but the post was there when

I came back.

Q. Now, what did you do then after finding that

post l

A. Well, it was on my ground, so I simply

picked it up, and it wasn't driven into the ground

because it was sand there from this sluicing that

I had done there, and I picked it up and took it

up to the cabin on my back for a reference.

Q. Then what did you do? What else did you

do that night?

A. Well, I went up to the cabin and I w^atched

around to see whether I could see this man Vedin,

and somehow or other I can't see him; so after an

hour, probably half an hour or an hour, I goes

home and goes to bed.

Q. Now, Mr. McConnell,, were you down at

Chatanika the next day? A. I was.

Q. That is, on the 1st? A. Yes.

Q. Did you see Mr. Weis that day? A. I did.

Q. I am not asking you for what was said, no
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conversation whatever, but did you have any dis-

cussion with him that day

—

A. (Interrupting.) I did.

Q. (Continuing.) —or talk with him about the

time when the [201] assessment period would

run out for that year?

Mr. PRATT.—Objected to as incompetent, ir-

relevant and immaterial.

The COURT.—Objection sustained.

Mr. CLARK.—If the Court please, I am not

asking for the conversation, I am merely asking

whether or not he had a conversation with Mr.

Weis that day on that particular subject. I am
merely fixing the subject matter and nothing else.

The COURT.—I don't think it would make any

difference. You may ask him if he knows what

the law was when the claim run out.

Q. Mr. McConnell, were you aware on the 1st

day of July, 1921, were you aware of the laws that

then stood in regard to the time that claim owners

had to do the assessment work for the year 1920 ?

A. I did.

Q. Now, I am not asking you to say what it was,

what information you got, but I am merely ask-

ing you to state from whom you secured that in-

formation ?

Mr. PRATT.—Objected to as incompetent, ir-

relevant and immaterial.

Mr. CLARK.—Now, if the Court please, I de-

sire to show by this witness that he had not been

able to secure a copy of the bill, but he had taken
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it up with the Delegate to Congress to secure the

information in regard to the time of the provisions

of that law. I am not asking him to tell what he

told him, but merely the source from which he

secured the information.

Mr. PRATT.—I object to it. [202]

The COURT.—Objection overruled.

Q. From whom did you secure the information 1

Now, Mr. McConnell, I don't want you to tell

—

it is not permissible to tell what was told you, but

I am merely asking you from whom you secured

the information?

A. Well, first from Mr. Davis. He and I were

great friends back here in the Bureau of Mines.

Q. That is John A. Davis? A. Yes.

Q. And then who next?

A. Then I sat down and wrote a letter to our

delegate, Mr. Sutherland, and asked him to send

in the law, and he seemed to grow excited

—

Q. (Interrupting.) Never mind that. Did he

answer that letter by letter or by wire?

A. He answered it by wire.

Q. Now, after getting tliat wire and after your

talk with Mr. Davis were you aware as to what

the law was in regard to when the period expired?

A. I was.

Q. Now, Mr. McConnell, did you do anything

further—well, on the 1st day of July, 1921, w^hen

you were talking with Mr. Weis in Chatanika,

did you at that time know when the period for do-

ing the assessment work expired? A. I did.
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Q. Now, what, if anything, further did you do

as regards that claim on the night of July 1st, or

the morning of July 2d, 1921, if you did anything?

A. Midnight July 1st?

Q. Yes.

A. Well, before that I took a box in the cabin

and made [203] out a location notice. The lo-

cation notice stayed in that box ever since, and I

took it out here—I took it out of the box this spring

after the snow was off. Didn't take it away at

all; stood there for a year.

Q. Now, you wrote out a location notice, you

say? A. Yes.

Q. And what did you write it out with, pen and

ink or pencil? A. Pen and ink.

Q. Pen and ink. You did that in your cabin?

A. Yes.

Q. Now, what did you do towards arranging a

post to put this location notice on at any time before

midnight of July 1st?

A. I wasn't over on the ground before that.

Q. What I mean, did you make any arrange-

ments for posting it at any particular place?

A. There was a post across the creek here (in-

dicating), that is, a piece of timber big enough for

a big post.

Q. Now, you wrote this location notice. Is that

the paper upon which you wrote it (exhibiting

paper to witness) ?

A. That is the body of the paper, of the actual

location notice.
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Q. And it was written on there with ink?

A. Yes.

Q. At the present time there is nothing there,

nothing legible at all? A. No.

Q. Now, at what time did you leave your cabin

that night?

A. Well, there was nobody around. I don't re-

member exactly, but, as near as I could see, it was

12:00 [204] o'clock—I had set the time by the

railroad the day before—or a little before 12:00.

Q. Now, where did you go when you left your

cabin that night?

A. I came down this way (indicating) and come

down across the Chatanika ditch and come down
through here, and then across over here to this

—

where this post had been of the original Anderson

location in the original record, but there is no post

there.

Q. That is at point marked on this mineral sur-

vey plat 1711, that mark where you pointed is about

comer No. 1? A. No. 1.

Q. Well, now, how else can you identify that

point? Is there any fenced enclosure or any-

thing around in that neighborhood?

A. The Jack Dalton garden.

Q. Is that fenced? A. Yes.

Q. Now, when you went down there, as you

state, that night, what did you do, Mr. McConnell?

A. Well, I took this piece, I went across the

river, or creek, I had a pair of boots on and I
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went across the creek and got this and squared

it up enough roughly

—

Q. (Interrupting.) Got this?

A. Well, the post.

Q. Are you referring to the post you say you

laid there the night before?

A. Yes. I took that over there and squared it up

a little rough, then I put that up and fastened it

to this exact comer of the—I knew exactly where

it was—of the old original Anderson location, fast-

ened it there, nailed this box onto it. [205]

Q. Well, now, what about the box. Was there

anything in the box?

A. There was this location notice.

Q. When did you put the location notice in the

box? A. In the cabin up on Serpentine.

Q. Now, as regards the fence enclosing the Jack

Dalton garden where was this box put?

A. Why, it was about four feet, not quite, a little

bit—but about four feet from it. The post stands

there yet.

Q. Now, do you remember what you wrote on

that notice of location, Mr. McConnell?

A. Yes, I remember that I dated it midnight,

July 1st.

Mr. PRATT.—What notice is he talking about

now, the one he wrote on the stake ?

Mr. CLARK.—He hasn't talked about writing

anything on a stake.

A. (Continuing.) The actual location notice

is on that.
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Q. What was written on this piece of paper?

Just state exactly, as near as you can, the wording.

A. As I remember, I took the location notice

and bounded the claim by the other claims around

it.

Q. Tell us, as near as you can, the wording that

you used. You may not remember exactly, but

tell us as much as you can as to what you wrote

in this location.

A. Midnight, July 1st; that I have relocated

parcel of mineral claim known as 16 below Discov-

ery in the original records, as I remember it; then

I went and bounded it, bounded it around by the

different locations that was around there so it was

bounded completely.

Q. What did you say about the different loca-

tions? Go [206] ahead and tell us about how
you bounded it.

A. Well, I bounded it, I think on the southwest

by the McFarland ground and a fraction. Then

I bounded it over here (indicating on map) by

the Kroehle location.

Q. That would be what side you are pointing to?

A. That would be toward the Chatanika, the

north side.

Q. On the westerly side? A. The north side.

Q. Northwesterly side. Bounded it with the

Kroehle location here (indicating).

A. I always call it creek, but they claim right

limit. Then I bounded it over here (indicating)

by the corner that runs in here of the Duncan,
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and here by the Serpentine, and on this side by

the Star fraction, 15 first tier, and the Keyes frac-

tion.

Mr. PRATT.—Excuse me a minute. That is the

Nevada up there (indicating).

The WITNESS.—I live on the ground and in

possession of it.

Mr. PRATT.—That isn't the Serpentine at all.

The WITNESS.—It is the Serpentine.

Mr. CLARK.—Mr. McConnell seems to know

the ground he is living on that he owns, and he

says it is the Serpentine.

The WITNESS.—I have a shaft there and have

a gin pole up and a lot of mining machinery, and

so forth, sluiced there and worked on it, and still

working on it.

Q. Did you state anything in there, in that notice

you put up, about what corner this was ?

A. I started at this corner and called this the

initial [207] corner, then I bounded it this way.

Q. How far did you go?

A. Well, now, there is no stakes on this ground,

mind you; they have disappeared years ago.

Q. I am asking you in your notice of location

how many feet did you say?

A. Well, I just bounded it roughly, like all

miners do, 660 by 1320.

Q. 660 by 1320? A. Yes.

Q. Was your name signed to that notice?

A. Yes, my name was on it.

Q. And that was nailed on a post? >
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A. In the box and on the post.

Q. Well, now, after sticking up that notice where

did you go from there?

A. I went home. That is the only notice I put

up that night; made the location.

Q. Now, did you do anything the next morning

at any time? Do you remember seeing Morris

O'Leary around there that morning?

A. I seen him that night.

Q. Well, what time that night?

A. Oh, I should judge—as quick as I made this

location here I came over this way (indicating)

ana tnen come down on the road and come down here,

and I met Morris way over at this corner.

Q. How long did you stop and talk with Morris?

A. About five minutes.

Q. After talking with him where did you go?

A. Then I come here (indicating) and went

over to the cabin [208] across the Chatanika

ditch.

Q. Now what, if anything, did you do after that

as regards doing anything further in regard to

staking that claim?

A. The next morning I come down and come to

this post again (indicating).

Q. That is the initial post you are pointing to?

A. Yes. And came across here (indicating).

Now, I put up no post there at that time, and there is

a post between the Keyes ground and the McFar-

land fraction. I try to get along with my neigh-

bors, if possible, and I waited to see Mr. McFar-
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land, and there is a post there I am not familiar

with, although I took it up, the original Kroehle

post, so I done nothing on that except to write my
name on it and the number of post, and so forth.

Q. What number of post did you call it?

A. 2.

Q. Now, what did you do after that*?

A. Then I come over to this corner (indicating)

and put up another big post. I took it off of a

tailing pile here and squared it off and put it up

there and mmibered it, with my name, and so forth.

Q. The point you were last pointing at—the

point just before where you were pointing is in

the neighborhood of corner No. 2 as shown by this

mineral survey 1711'? A. Yes.

Q. Now, this last one you have been testifying

to, you were pointing to the point marked *' Corner

No. 3" on this mineral survey?

A. Yes, along the road, come over around the

road, then crossed the creek here on this bridge

(indicating). [209]

Q. And was that notice put up here at this

marked corner No. 3, was it identically in the same

spot that the surveyor afterwards surveyed?

A. I don't know. It was on the 16 instead of 17.

Q. Now, what did you put on that stake, did you

say?

A. Well, I wrote my name and the number of the

post, and so forth. Not much.

Q. Did you say anything about what claim it was ?

A. Yes, I think I did.
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Q. Then after you put in that notice, or that post

—well, by the way, this post that you originally put

up here with the location notice on it, how large

a post, was that ?

A. Rather large; possibly five inches, possibly

six.

Q. Was it squared up and hewed up 1 A. Yes.

Q. About how high was it?

A. Six, six and a half feet tall.

Q. Now, referring to this No. 2—well, you haven't

put in that post yet. But post No. 3 up here (indi-

cating), how large a post was that I

A. Well, that was as large—about the same size

that was up there. I was out there a short time

ago ; it disappeared.

Q. How high was it ?

A. Five and a half, maybe six feet; a large post

squared up.

Mr. PRATT.—What day is this?

Mr. CLARK.—This is on the 2d day of July, later

in the day.

Q. You say you put your name on it and the

number of the [210] post? A. Yes.

Q. Then where did you go after putting in post

No. 2, or post No. 3?

A. I went over here to post No. 4 (indicating).

That post originally belonged up here a hundred

and fifty feet, but Vedin was supposed, so McFar-

land told me here last summer^

—

Q. (Interrupting.) Never mind what anybody

told you.
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A. He was supposed to have taken it out. In-

stead of going there, as I should have done at the

time, I come back here in this line here (indicating),

and you can't drive, and it's wet in there. I had a

ditch there afterwards, a drain ditch, and you can't

hardly stick a pick in it for sand, so I took and cut

some small poles and stuck up that post there and

made a tripod out of it and fastened it up that way
to keep the wind from blowing it down.

Q. About how large a post did you put in there?

A. That post wasn't quite so large. I should

judge about four, four and a half, maybe, inches; a

large post.

Q'. Was it square? A. Yes.

Q. And how tall a post was it ?

A. Why, it was six feet.

Q. Now, what, if anything, did you put on that

post ? A. Well, I marked the post No. 4.

Q. Anything else?

A. And my name on it and the location.

Q. What do you mean by the location? [211]

A. Well, I usually described it in the original

records as the Anderson location, because that was

the original man who recorded it.

Q, Did you say anything on any of the other posts

about the Anderson location?

A. Yes, I think I did, if I remember.

Q. Now, you have put up—you testified about

putting up the initial post, merely writing on the

post over here near corner No. 2

—
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Mr. PRATT.— (Interrupting.) I don't think he

said that, about writing on No. 2 post.

A. I did write my name on there the same as I

wrote these other posts. I wrote it on there right

there (indicating) ; farther over, if anything, here.

It was maybe fifty feet out of line, but it stood over

this way farther than this mineral survey.

Q. You say the point you pointed at would be

down here about where I mark "X"?
A. Yes. (Counsel marks on map.) The lines was

drawn in in the mineral survey.

Q. You just wrote your name on the stake there,

you say? A. Yes.

Q. Now, what, if anything, did you do afterwards

at that point marked "X" on that map?

A. "X"?
Q. Yes. Did you ever put in any other stake

over there ?

A. Yes, afterwards, but I don't exactly remem-

ber, but maybe it was two weeks; it might have

been a month. I went and put a larger stake

—

this line here (indicating) had been eliminated by

J. H. O'Connor about fifteen or sixteen years ago,

and there was a tall [212] flag post put on it, it

was easy to follow with the naked eye, and I after-

wards take this big post, another big post, and put

it up there and put a tripod on that to hold it there.

Q. That would be in the neighborhood of point

marked "X"?
A. Yes. Well, it is over here this way farther
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(indicating). That line was drawn in and this line

was drawn in in the mineral survey.

Q. That is, referring to this map, the line running

from corner 3 to corner 2 you say in the mineral

survey was drawn in? A. Yes.

Q. That would be the northwesterly side of the

claim? A. Yes.

Q. And the line running from corner No. 1 to

corner No. 2, which would be the southwesterly

end-line, you say was drawn in by the mineral sur-

vey? A. It was.

Q. Then your notice as originally posted was out

a little ways from the corner that afterwards became

corner No. 2 ? A. Yes.

Q. But on the 2d day of July, 1921, you wrote

your name on a stake out here somewhere on the

McFarland ground that was afterwards given as the

McFarland claim?

A. That post rightfully was the Kroehle location

the way I took it, but, as I say, this man J. H.

O'Connor eliminated his line in between there, so

I couldn't say it was his line satisfactorily.

Q. Now, what, if anything, did you do after that,

Mr. McConnell, as regards any lines, if you did

anything? [213]

A. Well, the first thing I done then was to come

here to this old tailing pile, or old hopper that was

there, and I rocked some and panned some to make

a legal discovery first.

Q. Did you find gold?
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A. When I got through I had, I think, eighty

cents, seventj^-tive or eighty cents.

Q. What day did you do that?

A. The morning of the 2d.

Q. Then what did you do after that?

A. I came over here at this corner (indicating)

with the prospect of finding some pay in here.

Q. Which corner do you refer to?

A. The initial corner. And in here (indicating)

I commenced to clear off the fine brush there, and I

cleared there all the rest of that day.

Q. Yes?

A. Well, after that I kept on clearing and kept

on working on that ground for eight or nine days

steadily.

Q. Well, did you do anything as regards any of

the lines?

A. Yes, I cleaned out this line (indicating), cut

it out

—

Q. (Interrupting.) That is the line between post

1 and 2 that you are pointing to on the map?
A. Yes.

Q. What was the condition of that line? Was
there any timber there?

A. No. Brush; not very thick.

Q. Yes. Now, what else did you do in regard

to the lines?

A. I cut mostly brush, then I done some "long

Toming" over here (indicating).

Q. What I am referring to is the boundaries of

the claim. [214] Did you do anything further
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towards marking any of the boundaries of the

claim ?

A. Well, no, nothing particular, only I cut out

some brush. This brush was thick through here

(indicating) and I cleaned it out through here.

Q. That would be the southeasterly line?

A. The southeasterly line.

Q. What about the line running from corner

No. 2 up to corner No. 3 *? What was the condition

of that line?

A. Well, J. H. O'Connor had eliminated the line

and there was several high flag posts on it, so I done

hardly anything on that. I cut over through here

(indicating) and cut a line through here like, and

cut some brush over in here, and then

—

Q. (Interrupting.) That is all along that north-

westerly line ?

A. Yes. And this line here (indicating) is free

only from rock piles; and this line here is practi-

cally free, too, except by rock piles. There is some

brush in here which I cut out. I cleared the whole

thing off.

Q. Then how long did you work on that claim

after that?

A. Well, eight or nine or ten days or something,

and I came to town, and I was in here several days,

then I went back out on the claim, then I worked

some, but I don't remember exactly how much, then

I had to go and look for a job.

;Q. Now, Mr. McConnell, these papers that you

have here, this paper, where did you get it and
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when did you get it I I mean in its present condi-

tion (exhibiting paper to witness). Did you take

it down off of the claim?

A. It was after the snow was off this spring; it

was in [215] May, here not more than two—three

weeks ago.

Q. And is that the piece of paper upon which your

original notice of location was written?

A. That is the body of the paper. This was put

on to protect it from the water, on the top of it.

It is hard to nail paper on that. That paper blew

off, and there was some writing on it, and it was

afterwards seen. I spoke to Mr. Hall about it

—

Q. (Interrupting.) What you said to Mr. Hall

doesn't make any difference. Is that the original

paper you put up, the smaller one ?

A. Yes, this paper was tacked down tight on ac-

count of wind.

Q. And that was in the box?

A. Yes, nailed tight in the box.

Mr. CLARK.—Now, if the Court please, we de-

sire to offer this in evidence.

The COURT.—Any objection?

Mr. PRATT.—I don't care.

The COURT.—It may be admitted.

Two sheets of blank paper received in evidence,

marked Defendant's Exhibit 1 and made a part of

the record herein.

(Recess.)

Q. That claim, Mr. McConnell, was afterwards

surveyed for mineral patent, a mineral survey, was
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there not, made of that claim? A. Yes, sir.

Q. In what year was that made?
A. 1923, wasn't it?

Q. I think that is what it shows. In surveying

for a patent what corners, if any, were left in iden-

tically [216] the same place you had originally

placed your stakes and what ones were changed, if

at all? Just start in at the initial post.

A. This corner is exactly the same (indicating).

Q. Initial post exactly the same?

A. This is not (indicating).

Q. Now, that is post No. 2 ? A. Yes.

Q. Now, how far is post No. 2 as shown on this

plat, mineral survey 1711, how far is it from the

place where you originally put up your post?

A. Why, it must be fifty or sixty feet.

Q. All right. Now proceed to post No. 3.

A. Post No. 3 here is exactly the same identical

post; put it right at the side of the identical post.

Q. Then how about post No. 4 ?

A. That was put exactly where the other post was

taken up.

Q. So when it was surveyed for patent the loca-

tion of one post in the survey was made at a differ-

ent place from where you had originally placed it?

A. It was.

Q. Now, Mr. McConnell, after you had staked this

claim as you testified, did you prepare a certificate

of location for recording? A. I did.

•Q. Was that afterwards recorded, was your cer-

tificate recorded? A. It was.



O. A. iMcConnell 225

(Testimony of O. A. McConnell.)

Q. Do you know where the original certificate

was, what became of the original certificate ? [217]

A. Burned up.

Mr. PRATT.—I object to that. You want to

show it is lost?

Mr. CLARK.—Yes.
A. Burned up.

Q. Mr. McConnell, I show you this and ask you if

that is a copy of the certificate of location which

you prepared and caused to be recorded in the Re-

corder's office at. Fairbanks?

A. Yes, I think it was.

Mr. CLARK.—We offer this certified copy of the

location certificate of records duly certified by the

Recorder as being a part of his records.

Mr. PRATT.—To which we object as not being in

accordance with the laws of the Territory of Alaska.

Now, if the Court please, I want to be heard on that.

(Argument.)

The COURT.—I think the Court is authorized

to give a liberal construction to this notice in view

of the fact that it is a relocation on a well-known

creek, or a well-known claim. Of course there has

been no testimony introduced to that effect, but

the Court must take judicial notice of the creeks

that apply in this particular district, especially if

he is familiar with them. It won't be disputed

that Cleary creek has been for tw^enty years a well-

known placer creek with placer mining claims above

and below Discovery on it. This notice sets up

and states that it is a relocation. It says, [218]
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' I have this day relocated the twenty acres of placer

ground known in the original records as Anderson

claim." They have reference there in the notice

to the original records of the location of this claim

where it was known as the Anderson claim, and

it has been testified by the witness it was what was

known as the Anderson claim originally. In addi-

tion to that, by reference to the records, there is a

recorded description here of the location of the

claim as it is bounded by other claims. There has

been no testimony to offset what was stated here in

this description that is given in the notice of the

claims which it is said bounds this particular claim.

Mr. PEATT.—The plat or map is in evidence,

and I call the Court's attention to it. If the

Court will look it that it will see

—

The COURT.—(Interrupting and continuing.)

The notice then says, "The ground runs 1320 feet

up and down Chatanika and across Cleary creek,"

which I take to be a direct statement that the

ground is located on Cleary creek, and that in its

length it runs up and down Chatanika, knowing

that Cleary creek flows into the Chatanika, and

at some places is at right angles to the Chatanika.

It then states it is "Claim 16 below Cleary" at the

bottom of the notice; in addition referring to the

original records and describing it as the Anderson

claim. It also contains the date here, "July 1st,

[219] 1921." The Court would presume that was

the date the notice was posted. It doesn't, of

course, say anything at all about when a discovery

was made. That is the only thing I find lacking



0. A. McConnell 227

in the notice. The Court would hesitate to hold

that the notice was invalid merely for the absence

of the statement as to when discovery was made.

The objection will be overruled and the certificate

admitted.

Mr. PRATT.—Plaintiff excepts.

The COURT.—Exception allowed.

Notice of location received in evidence, marked

Defendant's Exhibit 2 and made a part of the

record herein.

(Defendant's Exhibit 2 is as follows:)

DEFENDANT'S EXHIBIT No. 2.

^'55321. RECORD.
Chatanika, Alaska, July 1st, 1921.

I have this day relocated the twenty acres of

placer ground knotv in the original records as the

Anderson claim. Bounded on the west by the Mc-

Farland fraction on the south by the diamond frac-

tion and McKnutt, on East by Serpentine on North

by the Duncan an 17 Creek.

The ground runs 1320 feet up and down Chatan-

ika and across Cleary creek about three hundred

on west end. Ground lies in the Fairbanks mining

and recording precinct.

Claim 16 below Cleary.

OLIVER A. McCONNELL.
Witness: MORRIS O'LEARY. [220]

Filed for record July 16, 1921, at 15 min. past

11 A. M.

REED W. HEILIG,
Recorder.
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United S'tates of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

I, M. R. Boyd, Commissioner and Ex-ofificio Re-

corder in and for the Fairbanks Recording Pre-

cinct, Fourth Division, Territory of Alaska, do

hereby certify that the above and foregoing is a

full, true and complete copy of instrument No.

55,321 of the records of said Fairbanks Recording

Precinct and the file marks thereon.

WITNESS my official seal and signature this

26th day of May, 1925.

[Seal] M. R. BOYD,
Commissioner and Ex-officio Recorder."

Whereupon an adjournment was taken until

2:00 o'clock P. M. [221]

AFTERNOON SESSION.

Wednesday, May 27, 1925, 2 o'clock P. M.

O. A. McCONNELL on the stand.

Direct Examination (Resumed).

(By Mr. CLARK.)

Q. Mr. McConnell, can you remember just when

you prepared that certificate of location that you

afterwards caused to be recorded in the recorder's

office?

A. Why, it was in the afternoon or the evening

of July 1st.

Q. Did you prepare it at or near the same time
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that you prepared the notice that you posted on

the ground? A. Yes, I prepared both.

Q. Can you understand how it happened that

that notice is dated the 1st day of July, 1921?

A. I was in a hurry—I don't know^ why—I was

in a hurry to get that in. The gas car comes in on

Monday, you see, and the train gets in next day,

and I was in a hurry to get the discovery and at

the same time send that in, and I might have

made the mistake by writing it out that day and

not thinking about the next.

Q. But the actual staking that you did of the

claim was on the next day?

A. After 12:00 o'clock July 1st.

Q. Did you on the night when you staked the

claim, that is, after 12:00 o'clock or in the early

morning of the 2d day of July, 1921, at or about

the time you saw Morris O'Leary, did you see Mr.

Grossback? A. I did not. [222]

Q. Did you see Mr. Vedin at that time?

A. I did not.

Q. Well, do you remember where you were stand-

ing when you were talking to Morris O'Leary?

A. Yes.

Q. How far were you from corner No. 3?

A. Fifty feet.

Q. How far, about, were you from what is

known as the Lind cabin? Six hundred feet.

Q. What is the condition of the road betw^een

where you were standing and the Lind cabin?



230 G. A. Vedin vs.

(Testimony of O. A. McConnell.)

Does it run perfectly straight or is it winding or

what?

A. Well, it winds a bit. The road was originally

built for us people out there as a wood road to

Chatanika.

Q. Could you see the Lind cabin, do you think

you could see the Lind cabin from where you were

standing when you were talking to Morris

O 'Leary ?

Mr. PRATT.—I object to that as a mere opinion

unless he has made some

—

The COURT.—(Interrupting.) Objection sus-

tained.

Q. Do you know, Mr. McConnell, whether from

where you were standing you could see the Lind

cabin? A. I could.

Mr. PRATT.—I object to that. He first ought

to show he has some information and knows what

he is talking about.

The COURT.—Overruled.
Q. You say you could? A. Yes, plain.

Q. Did you on that night when you were talking

to Morris [223] O 'Leary, did you see anybody

on the road in the vicinity of the Lind cabin?

A. I did not. I came right by it. From the

time I put up the location notice I came across

there and came across on that road to save going

through the swamp and came right by that Lind

cabin.

Q. How long before you were talking to Morris

O 'Leary had you come by the Lind cabin?
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A. I don't quite understand your question.

Q. Did you go by the Lind cabin before or after

you were talking to Morris O'Leary?

A. Before.

Q. About how long before you were talking to

Morris O'Leary did you come by the Lind cabin.

A. Three or four minutes.

Q. How long had you been at the stake No. 3

when Morris O'Leary came up there'?

A. Well, he was only just a little ways from me
when we almost met there.

Q. You were out there on the ground, were

you, when this mineral survey was made?

A. I was.

Mr. CLARK.—If the Court please, we ask at

this time to introduce in evidence as part of our

exhibit and illustrating the testimony of this wit-

ness this map or plat of mineral survey No. 1711,

made by Wm. A. Hesse, approved by the Sur-

veyor General of the Territory of Alaska, dated

August 20, 1923; we ask permission to have that

introduced in evidence.

Mr. PRATT.—No objections to that. [224]

The COURT.—It may be admitted.

Plat of Mineral Survey 1711 received in evi-

dence, marked Defendant's Exhibit 3 and made a

part of the record herein.

Q. Mr. McConnell, have you, since the location

of that claim, prepared an amended certificate of

location? A. I have.

Mr. CLARK.—If the Court please, it is in the
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possession of the Commissioner, and if the Court

will pardon me a moment I will have the Commis-

sioner bring it up for the purpose of identifying

it.

The COURT.—The bailiff may get it.

Mr. CLARK.—Very well.

Q. Have you resided at Chatanika, in the vicinity

of Chatanika

—

A. (Interrupting.) Half a mile.

Q. Half a mile from Chatanika? A. Yes.

Q. You have been residing there ever since about

what year did you say? A. 1904.

Q. You have been residing in the vicinity of this

ground, that is, within a short distance of it,

—

A. (Interrupting.) Yes.

Q. (Continuing.) —^well, all the time since it

was located in 1921 ? A. Yes.

Q. Oh, Mr. McConnell, did you on any notices

that you put up anjnvhere around that claim refer

in any way to Poker creek? A. I did not.

[225]

Q. If there is any reference to Poker creek on

any notices it is not a notice that you put up?

A. No.

Q. I show you this, what is marked ''Amended

Certificate of Location," and ask you if that is your

signature ?

A. That is my signature. Yes, that is my sig-

nature.

Mr. CLARK.—If the Court please, we offer this

in evidence.
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Mr. PRATT.—You say that you wrote that

yourself? A. Yes, I did.

Mr. PRATT.—Did Mr. Boyd down there write

that for you? A. He did not.

Mr. PRATT.—When did you do this?

A. Let's see. I think it was this forenoon, this

morning.

Mr. PRATT.—This morning. "Filed for rec-

ord at the request of John Clark on the 27th of

May, 1925, at 41 minutes past 9 A. M., and recorded

in Vol. 17 of Locations, Fairbanks Recording Dis-

trict. M. R. Boyd, Recorder, By Betty Billson."

Now, if the Court please, I object to that as in-

competent evidence.

The COURT.—Sustain the objection.

Mr. CLARK.—If the Court please, a person has

a right to file an amended location at any time, it

seems to me.

The COURT.—I think you ought to confine the

suit now to anything that was done prior to the

institution of the action. [226]

Mr. CLARK.—Yes, if the Court please, but it

isn't for the purpose of establishing anything that

was done prior to the institution of the action, but

this corresponds to the description set forth in our

complaint, or our answer that is on file herein.

The COURT.—That may be.

Mr. CLARK.—It is simply to correct the de-

scription after the survey took place.

Mr. PRATT.—Rights have intervened.

Mr. CLARK.—No intervening rights.
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Mr. PRATT.—The action is commenced.

The COURT.—Well, I will adhere to my ruling.

The objection will be sustained.

Mr. CLARK.—Note an exception.

The COURT.—Exception allowed.

Mr. CLARK.—You may cross-examine.

Cross-examination.

(By Mr. PRATT.)

Q. Mr. McConnell, where were you living on the

30th day of June, 1921?

A. A cabin on the right limit of Cleary called

the Serpentine.

Q. You say you wrote out some notices there

that night, June 30th? A. Yes.

Q. How many did you write out?

A. The first notice?

Q. Yes. A. Three. I think it was three.

[227]

Q. Oh, just three?

A. Well, I am not certain. I think it was three.

Q. Don't you know you wrote four?

A. Well, it might be possible.

Q. Yes, I thought you did.

A. They were all identically the same, though.

Q. But you told the jury a while ago that one

was an exact copy of the other, didn't you?

A. It was.

Q. You are sure of that?

A. Yes, as near as could be done.

Q. Yes? A. Yes.
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Q. And those notices, of course one of them must

have been an initial notice, wasn't it?

A. No, it was not.

Q. They were all alike? A. All alike.

Q. But they described the ground all right, didn't

they? A. Yes.

Mr. CLARK.—We object, if the Court please.

He is asking for a conclusion of the witness. The

witness has testified as to what he said, I think, and

it is for the jury to determine whether they de-

scribed the ground.

Mr. PRATT.—This is cross-examination.

The COURT.—He may answer.

Q. You wrote a description of that ground on

those four papers, didn't you?

A. Yes, I think I did.

Q. What did you do about numbering them?

Did you number [228] them?

A. No. I don't think I did. I might have num-

bered them, too; that is, particularly one, two

three, four, or whatever it was.

Q. Don't you think you numbered them one, two,

three or four? A. Well, I w^on't say I didn't.

Q. No. What did you write that with, a pencil

or pen and ink?

A. My memory is that I wrote it with ink.

Q. Pen and ink? A. Yes.

Q. What time did you start over to that ground

on the night of June 30th?

A. I took a trip down there about half-past ten,

then came back.
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Q. Yes. Did you have the notices with you at

that time?

A. I tacked up two notices there, one on the

Serpentine, my own ground, and one on 17 right

limit, what they call 17 right limit.

Q. Where would that be on that map of yours,

the second one you are talking about?

A. Be over on this post over there somewhere

(indicating on Defendant's Exhibit 3).

Q. That was along about 10:00 o'clock?

A. No, it was half-past ten when I went down.

Q. Half-past ten? A. Something like that.

Q. And you posted up two of those notices at

that time, did you? [229]

A. Well, I nailed them up. I just put some

nails up. I didn't have no hammer or no tacks;

just took some nails and nailed them up there.

Q. You nailed them on some posts?

A. No, there was a board—I think there was a

board on this post here (indicating)—not that post

here, but here. There is a board on that.

Q. And you nailed it on that board? A. Yes.

Q. And what did you nail it to over there on

the other corner you were speaking about, on 17?

A. This corner (indicating) ?

Q. Yes.

A. I just put a nail or two in it on the 17 post.

Q. Was a board on that one, too?

A. No. The board was off.

Q. Just on the stake? A. Yes.
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Q. Did you look around to see if there was any-

body there on that first trip?

A. Why yes, I was keeping my eye open to see

anybody at any time.

Q. Did you take your gun along with you that

trip? A. Yes.

Q. Now, you went back and you waited at your

cabin until about what time?

A. Oh, I should judge half past eleven.

Q. And then you made a second trip ? A. Yes.

Q. Carry your gun with you? A. Yes. [230]

Q. You thought Gustav A. Vedin would be over

there staking that ground, didn't you?

A. Well, I seen him come out on the gas car.

Q. What?
A. I seen him come out on the gas car.

Q. That same evening, same day?

A. Same day.

Q. You thought he would be there staking that

ground, did you? A. Well, I didn't know.

Q. Didn't you expect he would be there?

A. I didn't know whether he would.

Q. You thought he might be there, didn't you?

A. No, I did not.

Mr. CLARK.—We object, if the Court please, as

to what he thought.

Q. Didn't you take your gun along to chase him

off if he was there ? A. No.

Q. Well, if he had been there you would have

made him get, wouldn't you; you would have shot

him with the gun, wouldn't you?
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Mr. CLARK.—We object to that, if the Court

please.

Q. Didn't you intend to do thaf?

The COURT.—Objection sustained.

Q. Now, about 11:00 o'clock you go back over

again

—

Mr. CLARK.—(Interrupting.) He didn't so

testify.

A. Half-past eleven.

Q. Half-past eleven. You have those other two

notices with you, don't you?

A. Yes, I think I have. [231]

Q. And you had your gun"? A. Yes.

Q. And that time you thought very likely Mr.

Vedin would be there, didn't you?

A. No, I had no certainty about it.

Q. Well, you were looking for him anyhow,

weren't you?

A. Well, I was looking for anybody.

Q. Well, you were looking for him more partic-

ularly ?

A. No, I was not. I was keeping my eye open

for anybody.

Q. Anybody at all? A. Yes.

Q. And you intended to use that gun to keep

them off of there, didn't you? A. I did not.

Mr. CLARK.—I object to that, if the Court

please, as absolutely incompetent.

A. If it please your Honor, may I make this ex-

planation: It was a light gun, and there was young

^'^^bits around in the night, in the middle of the
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night. Yon often catch a young rabbit in the mid-

dle of the night ; not always, but you often do.

Q. You took it along to shoot a rabbit or two?

A. One. I didn't want two.

Q. I see. Now, Mr. McConnell, isn't this true,

that you thought that Vedin would be down and get

his stakes up first and you intended to beat him to

it and get yours up first?

A. No, I didn't think anything about it.

Q. You didn't? Still you went over there about

ten or half-past ten and looked all around and put

up two notices, didn't you? [232] A. Yes.

Q. Huh? A. Yes.

Q. And then you went over about half-past

eleven with two more notices, didn't you?

A. Yes.

Q. And when did you put them up?

A. Before 12:00 on the 30th. I put them up on

the center over here (indicating). I didn't put

any on this post or this post or this corner here,

this end here. I didn't put them on either one, nor

I didn't put them on 16. I put them over here for

what I took to be the Keyes post, and there was

a piece of board on it.

Q. Anyhow you put those other two stakes on

the creek end of the claim the second trip?

A. I what?

Q. You put those other two notices on the creek

end of the claim after you came back the second

time?

Mr. CLARK.—He didn't so testify.
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A. In the center of it. I put no notices on the

claim nor put no notices on this post (indicating).

Q. You put the other two notices somewhere near

that creek end of the claim, did you %

A. Well, it was off the claim.

Q. Off the claim. But the notices had refer-

ence to the claim, didn't they*?

A. Yes, but they was not on the claim.

Q. Didn't they speak of the Anderson claim?

A. I don't remember what they spoke of exactly.

Q. Didn't they claim twenty acres? [233]

A. Well, they might.

Q. Yes. Didn't they give the surrounding

claims'? A. Might have.

Q. The McFarland? A. Probably.

Q. And the Duncan?

A. Well, the Duncan isn't there. The Duncan is

down farther.

Q. Wasn't that on some of these notices, some-

thing about the Duncan?

A. Well, I don't see how I could. I know that

ground, thoroughly familiar with it, and the Doctor

lays close to the road and the Duncan lays below

that. I don't see how I could.

Q. You are not sure whether the Duncan claim

was mentioned in some of your four notices or not ?

A. No, I am positive it was not.

Q. Positive? A. Yes.

Q. Now, then, the Diamond fraction, that was

named, wasn't it?
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A. This fraction here (indicating) J. H. O'Con-

nor staked it way years ago. I don't know, might

have been 1905, and he called that the Diamond

fraction, and when Mr. Lewis come out there—Mr.

Hesse come out to survey he asked me where the

Boyd fraction was. I told him I didn't know any

such fraction. Then I asked him—he says,

**Whose fraction is it?" I says, ''You mean what

Jack O'Connor calls the Diamond fraction," and

I took them over and showed them that and they

surveyed it.

Q. Didn't these notices mention the Diamond

fraction? [234]

A. That is this here (indicating).

Q. That is four or five hundred feet away from

the Anderson ground?

A. No, it is not. It lays in between the Anderson

and what we used to call the Hess location.

Q. Mr. McConnell, let me show you the plaintiff's

map showing all these claims around here. There

is No. 2 (indicating on Plaintiff's Exhibit "A"),

here is No. 1, here is the Diamond fraction down
here about four or five hundred feet from your

initial.

A. I am telling you Jack O'Connor named this

(indicating) the Diamond fraction, and I never

knew anything about it only that he called it the

Diamond fraction.

Q. Anyhow you named the Diamond fraction on

those notices, didn't you?
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A. Well, it is this piece here that I named (indi-

cating).

Q. Well, you mentioned it?

A. Yes, I bounded it with this piece here (indi-

cating) .

Q. You named the Diamond fraction in those

notices ?

Mr. CLAEiK.—We object to that, if the Court

please. He has testified that he did. He says he

doesn't remember just what he put in the notices.

The COURT.—He can answer.

Q. Did you in those papers mention the Diamond

fraction? A. Yes.

Q. Did you mention the second tier of benches

off of 15 below, Cleary?

A. Yes, I think I did. Bound to.

Q. Did you mention the Serpentine? A. Yes.

Q. Now the Serpentine is the claim that those

maps call [235] the Nevada, isn't it?

A. Well, some says it, but it is the Serpentine.

Q. Those maps call it the Nevada?

A. That piece down there (indicating), they have

it the Nevada.

Q. Answer me. Don't those maps call the Ser-

pentine the Nevada? A. Yes.

Q. The Serpentine was mentioned in those four

papers, wasn't it? Now then, you also mentioned

the McFarland ground? A. Yes.

Q. You called that the McFarland fraction (indi-

cating) ? A. I did not.

Q. You didn't? A. No.
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Q. Well, anyhow McFarland's ground was named

as an adjoining claim, wasn't it, in those papers?

A. There is a little fraction running down 'be-

tween here (indicating), and I may have put some-

thing in about that. There is a little fraction runs

clear down to the point here. Mr. Keyes claimed it.

Q. Anyhow those four papers mentioned the Mc-

Farland claim or McFarland fraction, one or the

other?

A. They was not. They never mentioned McFar-

land fraction.

Q. Well, McFarland ground?

A. Well, it might have.

Q. You also mentioned No. 17 bench, didn't you,

over northwest there (indicating) ?

A. Yes, the Keller location on 17 right limit.

[236]

Q. Now, all those mining claims were mentioned

in these four papers that you prepared at your cabin

before you started down at ten or half-past ten

o'clock on the 30th of June, weren't they?

A. Yes.

Q. Now taking up the question of where you put

those written notices up. Tell me where it was that

you put the first one up? A. The first notice?

Q. Yes.

A. Way back here about a hundred and twenty-

five feet, up pretty close to a hopper that I have

there, a gin pole sticking up in there (indicating).

Q. A hundred and twenty-five feet from the

corner that it ought to be ? A. From the survey.
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iQ. From No. 4 of the mineral survey ? A. Yes.

Q. Is that in plain sight of No. 4, Mineral Sur-

vey'? A. It was.

Q. It v^as. There was a stake there with a board

nailed on it, was there! A. Yes.

Q. And that is the first notice that you put up?

A. Yes.

Q. Did you number that?

A. Why, my belief is I didn't.

Q. All right. Did you nail it up to something?

A. About eight or ten-penny nails on that board.

Q,. And you drove the nails with a rock, did you?

A. Yes. [237]

Q. And where did you go from that point ?

A. To this post here, 17 creek (indicating).

Q. How close would that be to corner No. 3 of

the mineral survey as you see it on that map?
A. Well, it is right—^nearly together.

Q. Nearly together. You nailed that, as I under-

stand you, to a post?

A. 17 right limit they called it.

Q. Was there a board on that post?

A. There was not.

Q. You nailed it to the post? A. Yes.

Q. And that was right substantially in the proper

place, wasn't it?

A. Well, very nearly. The other post set this

way (indicating).

Q. Just a few feet away from it, was it?

A. No, it wasn't probably a foot or two.
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Q. A foot or two. I see. Now that was at half-

past ten oVlock? A. Yes, somewhere about that.

Q. And you looked around to see if anybody was

there trying to get that ground, didn't you?

A. Not at that time.

Q. You didn't? A. Not to amount to anything.

•Q. Well, you did a little?

A. No, not to amount to anything. Didn't pay

any attention to anybody. Just went down the

creek and came back.

Q. Before you went back to your house and after

you had set up that second stake, where did you go

to? [238]

A. Before I went back to the house ?

Q. Yes, where did you go to?

A. Went back to the house.

Q. Didn't you come down to the other end of the

claim before you went back?

A. No, I didn't. I come down this way (indi-

cating) and over the Chatanika ditch to the cabin.

Q. Didn't come down over the other end of the

claim at that time? A. No.

Q. Now you came back, you think, about half-past

eleven. Now what stake did you go to that time?

A. I didn't go to a stake. I went over to this

end here (indicating) and across the creek, this end

here, on a hopper that is there and a rock pile and

got up on the top of that.

Q. What did you do there? A. Done nothing.

Qi. Just sat there and looked?

A. Well, meanwhile I go over, as I remember,
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and put these—them notices, tack them up there,

and there was a post and there was a board, and

I tacked them notices up there.

Q. In the meantime you went over there and

tacked those up ? A. Yes, before.

Q. There you found an old stake with two boards

on it, didn't you? A. One, I think.

Q. And you tacked your written notice up on that

board, didn't you? A. Yes. [239]

Q. Now that stake is across the creek from your

initial and about two or three hundred feet, isn't

it?

A. Across the creek? No, it is inside the creek

here, or here (indicating).

Q. Look at this map up here. Here is the

creek (indicating). Your initial is on the right

limit? A. Why certainly it is on the right limit.

Q. Then you had to cross the creek to get to this

stake where the board was ?

A. Well, here, come down across the road here

(indicating) and crossed the creek right here. The

line between the Kroehle location and 17 and here

is together.

Q. Didn't you say that his lower line crosses the

creek right there (indicating)? You pass right

out here, within two or three hundred feet?

A. The creek crosses this place twice (indicat-

ing) ; that is, it runs in here, then runs down and

then crosses.

Q. And you were sitting up here on this rock pile

(indicating) ?
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A. No, over here on this end (indicating).

Q. On this side? A. Yes.

Q. You say you went from there (indicating)

down to this line, and there you found a stake with

a board on? A. Well, I know a stake was there.

Q. There was a board there? A. Yes.

Q. And you tacked up your notice on it?

A. Yes.

Q. Now wouldn't that be right along that lower

end line from your initial stake, about two or three

hundred feet? [240]

A. No, here is my initial stake (indicating), and

this was on the Keyes fraction.

Q. Wouldn't that be out about two or three hun-

dred feet?

A. Yes, halfway, I should judge, as near as I can

say.

Q. So you put up another one of these printed

notices there, didn't you?

Mr. CLARK.—He didn't say printed notice.

Q. I mean written notice. You put another one

of these written notices on this stake you are now
talking about? A. Yes.

Q. Then what did you do, go back and sit down
on the rock pile ?

A. I sit up on that rock pile and sit there, I

should judge, until about half-past twelve. I didn't

have no watch with me, even think of having a

watch. I sat up there until about half-past twelve,

then came down to the creek. To go there I took
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a piece of stick and threw it down on the bank. I

wouldn't cross the creek. I was coming down this

way (indicating) and then go around this way

again, but instead of that I come back here and

go around under the flume and over the Keller loca-

tion across the creek here, come around to the cabin,

then took down the road here and go around this

way, then go up home that way.

'Q. Didn 't you, before you went home at midnight,

or along about that, of June 30th and July 1st, 1921,

didn't you go down to this point about where your

initial stake is? A. On the night of June 30th?

Q. Yes.

A. I did not. I didn't go across the creek. [241]

Q. About midnight?

A. I didn't go across the creek.

Q. Didn't you get a stake to set up there for the

initial ?

A. A pole there, a heavy piece. I threw it down

on the bank of the creek.

Q. Did you carry that over to the place where you

intended to set up your location?

A. I told you I couldn't get across the creek.

Q. Did you blaze that stake?

A. No, I think it was already blazed.

Q. You think it was already blazed? A. Yes.

Q. Where did you find it?

A. Down here at this rock pile, or in there some

place, in through there.

Q. It was a stake that had already been blazed?
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A. Well, it wasn't hardly blazed. It was par-

tially squared up.

Q. Partially squared up? A. Yes.

Q. And you took that and went toward the place

where you set up your initial stake afterwards %

A. Yes.

Q. You went down there intending to put that up

as your initial stake, I suppose?

A. No, I wasn't staking no ground there.

Q. What did you take it down there for ?

A. So I could have it there handy when I wanted

it. There is no posts there at all; been gone for

years.

Q. So you could have it handy when you did

want it? A. Yes. [242]

Q. You didn't write anything on that post that

night ?

A. Here is the post here laying down there

(indicating). I didn't write on it that I know of.

Q. What become of that post afterwards?

A. It is standing there at the comer of the Jack

Balton garden to-day.

Q. You afterwards put it up, did you?

A. Put it up the next night at midnight.

Q. Oh, the next night at midnight. You left it,

however, on the left bank of the creek that night,

the first night, did you ? A. Yes.

Q. And then you afterwards went and got it and

carried it across and set it up ?

A. The next night.

Q. The next night. Now^ during all that time
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you were watching to see whether you could see

anything of Mr. Vedin, weren't you?

A. Yes, I was ; that is, anybody. I was watching

for anybody.

Q. You thought that he was liable to get there

and stake that ground before you, didn't you?

A. I wanted him to stake it that night.

Q. You wanted to stake it before he did, didn't

you?

A. No, I did not. I wanted him to stake it.

Q. But you put up four stakes, or three at least?

A. I did not put one single stake.

Q. Oh, you didn't? A. No.

Q. Well, this stake where the board was that you

talked [243] about last about three hundred feet

from your initial, that is right on your line, isn't

it? A. This board here (indicating) ?

Q. Yes.

A. No, it is not on the line; it is way back here

(indicating).

Q. How far back?

A. Well, as the survey goes now it must be

twenty-five feet, twenty.

Q. You thought it was on the line, didn't you?

A. I did not. I know the posts for about

twenty years.

Q. Well, that notice you posted up there said

—

made some reference to the Anderson claim, doesn't

it? A. Yes.

Q. You thought you were on the line of the

Anderson claim, didn't you?
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A. I did not.

Q. Oh, you didn't. You didn't want Mr. Vedin

to set up his stakes there that night, did you'?

A. I was perfectly willing; wanted to see him

doit?

Q. You did? A. Yes.

Q. And still you had your gun with you ?

A. I explained to you ; rabbits.

Q. Yes, rabbits. Now you tell this jury at this

time that you knew on the 30th of June and the

1st of July that that Anderson claim wasn't open to

re-location, do you? A. On the 30th of June?

Q. 30th of June and the 1st of July you knew it

wasn't open for location, did you? [244]

A. I stated before my ideas was it had run out for

year, but then I respected Mr. Webster. I don't

respect Mr. Vedin, but I respect Mr. Webster and

his rights.

Q. You knew then that the other owner's rights

wouldn't expire until after July 1st, did you?

A. Well, I am telling you Mr. Webster recorded

Lind's, his living in San Francisco he recorded his

intention of holding that ground without a power

of attorney. I never looked it up.

Q. You thought that that right would expire on

the 1st of July, didn't you?

A. I respected John Webster's right.

Q. Answer my question. You thought that the

prior owner's right would expire on the 1st of July,

didn't you? A. Midnight, July 1st.
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Q. Didn't you think it would expire on the morn-

ing of July Ist? A. No.

Q'. You didn't? A. No.

Q. What were you out there putting up those

stakes for?

A. Well, as a blufE so if other people come around

they wouldn't bother.

Q. Just a blufe? A. Yes.

Q. You were trying to bluff Vedin, I suppose, and

keep him from staking it, weren't you?

A. Have it your own way.

Q. Who was it that you now say informed you

that claims were not open on the 1st of July ? [245]

A. John A. Davis.

Q. How long before that ?

A. Oh, it must have been six weeks.

Q'. Six weeks before? A. Yes.

Q. If you knew that can you explain to this jury

what you were out there for trying to bluff anybody,

trying to set up stakes around there ?

A. I can explain it easy enough if I only be al-

lowed to here in open court.

Mr. CLARK.—Now, if the Court please, he has

already explained to the Court that he was simply

doing that as a bluff. He has reiterated time after

time it was simply done as a bluff. We think it is

incompetent at this time.

Q. Well, you want to let it go that way, you just

did it for a bluff? A. Yes.

Q. You knew the ground wasn't open for reloca-

tion? A. Yes.
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Q. Mr. McConnell, isn't it true that they didn't

know that at all until Gus Vedin come out there

and staked that ground on the 9th and spread the

news around there to everj^body, isn't that true?

A. I wrote to Delegate Sutherland. Mr. Welch

out there—the message is muddled up. Dan got in

a hurry and the message got muddled up here in

towni, and it was telephoned out to Mr. Welch, and

he took a pencil and w^rote it down and gave it

to Mr. Anderson before I come out.

Q. You are talking about something else.

A. No, I am talking about how^ that message come

in. [246]

A. I asked you if it wasn't true that you didn't

know that that ground wasn't open until July 2d

and it wasn't open on July 1st

—

A. (Interrupting.) I knew

—

Q. (Interrupting and continuing.) —until Gus

Yedin located it on the 9th?

A. I was in town when he come out and located

it the second time.

Q. Isn't it true you didn't know it until after you

had heard that he staked it?

A. No. Mr. Weis even spoke to me. He advised

me on July 1st there

—

Q. (Interrupting.) Never mind what Mr. Weis

told you. A. He had the information.

Q. I didn't ask you anything about Mr. Weis, Mr.

McConnell, wasn't it a general impression out there

amongst you all, all of you, that claims were open

to location on the 1st day of July ? A. It w^as not.
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Q. It was not? A. It was not, no.

Mr. CLARK.—We object to that, if the Court

please.

The COURT.—He has already answered.

Mr. CLARK.—All right.

Q. And you say that you didn't think so ?

A. I knew that it wasn't open.

Q. You knew it? A. Yes.

Q. And yet you set those stakes up that night?

A. Certainly. [247]

Q. Now then, what do you claim you did the next

night ?

A. Well, about 12 :00 o 'clock I goes over and I get

this post here (indicating), as I remember I took

that post over, and I take a box that I had already

prepared with the location notice and I set it up

here to make my location after it come 12 :00 o'clock.

I didn't have no watch with me.

Q. How many notices did you take with you that

night? A. One in a box.

Q. That is the one you put in the box ? A. Yes.

Q. All right. And you nailed that in the box?

A. In the cabin.

Q. In the cabin, and you carried that over to

what is now your initial stake ? A. Yes.

Q. Then you went across the creek and got this

stake, didn't you? A. Yes.

Q. And you carried the stake across ? A. Yes.

Q. And you nailed this box to that stake?

A. Yes.

Q. On the 2d of July, 1921?
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A. Midnight, July 1st.

Q. Yes. And then you nailed the box up against

this stake, did you ? A. Yes.

Q. You set the stake and nailed the box to it ?

A. No, I nailed the box to it while it was on the

ground [248] so I could nail it.

Q. Anyhow you nailed it? A. Yes.

Q. Then you set the stake up? A. Yes.

Q. And how far was that stake from the fence

there, the Dalton garden fence ?

A. I should judge four feet.

Q. Four feet. Did you write anything on that

stake in pencil?

A. Yes, I think I did. I don't think I done it

then, but afterwards I did.

Q. Oh, afterwards? A. Yes.

Q. How long afterwards ?

A. Oh, might have been the next day, two days.

Q. Next day or two days ? A. Yes.

Q. You wrote a good notice there in pencil on it,

didn't you?

A. Oh, I scribbled most anything.

Q. How did you happen to date that January 1st.

A. Well, it wasn't dated January 1st.

Q. Oh, it wasn't? A. No.

Q. All of these notices, these written notices you

had put up the night before, they were dated Jan-

uary 1st, weren't they? A. No.

Mr. CLARK.—There is nothing testified here

about January 1st in this case. [249]

Q. Weren't those notices you took out there the
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night of June 30th and posted up there, weren't

every one of them dated January Ist? A. No.

Q. 1921? A. No.

Q. They weren't?

The COURT.—July, you mean. Wasn't it July

Ist?

Mr. PRATT.—July 1st.

A. Well, they probably was.

Q. Probably was. Yes. And this notice that you

wrote on the post there you initialed, that was dated

July 1st, too?

A. I probably wrote on it when I had it down

over here that night (indicating).

Q. And you put January 1st on that, too, didn't

you? A. July 1st.

Q. Or July 1st?

A. Yes. I might have done it. I won't say I

didn't.

Q. By that time, now, the time we are now talking

about, was July 2d, wasn't it? A. Yes.

Q. But you just dated it back to July 1st?

A. Well, I put it there that night, I tell you, as

a bluff, the night before.

Q. But the night of July 2d, the morning of July

2d, when you were writing on the ground there on

that post here, you admit that you put July 1st on

there, didn't you?

Mr. CLARK.—He didn't testify that he wrote it

on the ground that night at all. He said he [250]

nailed the box on the post while it was on the
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ground and that the writing was put there before

he went out there.

Q. And you put July 1st there, didn't you?

A. On what?

Q. On that stake, your initial stake?

A. Not that night, because I done hardly nothing

that night only to set up my location notice in that

box and put it there.

Q. But a few days afterwards you wrote this on,

did you ? What time in July ?

A. I am not determined. I might have wrote

something on that post over there when I threw it

down on the bank there.

Q. I am not talking about that post, I am talking

about your initial. When did you write something

on that post with a lead pencil ?

A. I might have done it the night before here

when I was doing this work (indicating).

Q. You might? A. Yes; I probably did.

Q. Didn't you tell the jury a while ago you wrote

that with a pencil after you put up the box?

A. I am telling you I wrote something afterwards,

because I was working around that box and I might

have written something aftei^wards.

Q. Written something after July 1st or second,

or 3rd or 4th or 5th?

A. I don't know about that.

Q. And you left the date there on it July 1st,

didn't you? Didn't change that? [251]

A. I didn't change anything on the post because

my location notice was in the box.
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Q. That was dated July 2d, I guess, wasn't it?

A. Midnight, July Ist^

Q. Oh, midnight, July 1st? A. Yes.

Q. But the writing on the stake just stated—it
just stated July 1st, isn't that the way it was?

A. I don't remember exactly the way it was.

The post is out there yet.

Q. After you got that initial stake up, now, ac-

cording to your tell it would be the morning of July
2d, where did you to?

A. I went home and went to bed.

Q. Went home and went to bed. And you never

did set up any other stakes?

A. Not in the night-time.

Q. When did you come back there again ?

A. I got up early—I can remember distinctly that

I got up early, and I think I was over mere 6:00

o 'clock in the morning.

Q. What stakes did you set up then ?

A. I didn't set up stakes. I come over here to

this rock pile (indicating) and did a little rocking

to make a discovery first.

Q. Then when did you go to your stakes again ?

A. Then after I had done that, I think it was in

the afternoon, I went down to this stake here (in-

dicating), this old stake here that I took up, the

original rightful stake, and I wrote my name and

the number 2 on it. Then I came over to this stake

and put up a new stake there. I got a stake off of

one of Fisher's [252] rock piles there and made

a new stake and put it up there.
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Q. Tliat was about 6:00 o'clock in the morning?

A. No, that was, I think, in the afternoon.

<}. On the afternoon of the 2d? A. Yes.

Q. You are positive of that?

A. It was some time after that.

Q. Now, you see, you have gotten into trouble.

A. No, I haven't.

Q. Yes, you have. When you put up that stake

Morris O'Leary came along?

A. Morris O'Leary didn't see me in the daytime

there. I seen him in the night but not in the day-

time.

Q. You saw him just after you had set the stake

up, didn't you? A. I did not.

Q. You didn't? A. No.

Q. Didn't you come from the stake, right from

the stake right over to the road where he was?

A. On midnight, June 30th I met Morris 'Leary

here, almost right here at this stake (indicating).

The next night I didn't see him.

Q. You did see Morris O'Leary, then, at what is

callied the third mineral post, you saw him on the

night of June 30th, didn't you? A. Yes.

Q. Huh?
A. Yes.—No, no, I was mistaken. I didn't see

him there. It was midnight July 2d—or 1st.

[253]

Q. Oh, you got it wrong again.

A. No, I haven't. I remember distinctly when

I seen him.

Q. And you hadn't set that stake up just before

you saw him, had you?



260 G. A. Vedin vs.

(Testimony of O. A. McConnell.)

A. I put up a new stake tTiere, a brand new stake.

There was no stake there.

Q. Hadn't you just been setting up that stake

when Morris O'Leary came along?

A. I had not.

Q. When had you put it up ?

A. The next day some time.

Q. The next day some time*? A. Yes.

Q. What were you doing over there?

A. I was just posting that notice—no, I was com-

ing home at that time.

Q. Oh, coming home. I see. Well, you never

did post up any more notices, I suppose?

A. This location—when I made an actual location

and posted that notice there I never put any more

liotices on any of those four posts, only writing on

them. I remember 1, 2, 3 and 4, as I remember.

Q. Now these notices you put up the night of

June 30th, the three of them were all the notices

you ever did put up, weren't they?

A. No, the next night I put up the original, actual

location notice.

Q. I say three of them? Outside of this initial

stake v^hat was the only notice that you set up after

that first night?

Mr. CLARK.—What do you mean by notice?

[254]

Mr. PRATT.—Of any kind.

Mr. CLARK.—We object, if the Court please,

unless he makes it more definite. Notice may be in

writing or written on a post.



0. A. McConnell. 261

(Testimony of O. A. McConnell.)

Q. Well, notice of location. You didn't make any

other notice of location than the one on the initial

stake, did you? A. July 2d?

Q. Yes.

A. No. The only paper I put up on July 2d

was the notice in the box.

Q. You didn't put any up after that, did you?

A. Not on the post.

Q. On any of those stakes? A. No.

Q. Mr. McConnell, you have lived out there a long

time, haven't you? A. Yes.

Q. You have known that Mr. Vedin lived down

there on the second tier of benches for a long time,

haven't you? A. Yes.

Q. At the time of the mineral survey didn't you

know perfectly well where his northwest corner

was? A. Northwest corner?

Q. Yes. Look on this map; this corner (indicat-

ing).

A. I showed the official mineral surveyor of this

United States—he asked me where mj^ post was.

I showed him my post. Afterwards Mr. Hesse

come back to me and asked me something about a

post. He says he had talked with both parties,

he had talked with Vedin and Vedin had denied

absolutely that he had any post. And he [255]

told me, moreover,

—

Q. (Interrupting.) You are telling something

Mr. Hesse told you?

A. He was the one surveyed it; I didn't survey

it; I wasn't even around there.
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Q. I am asking you about something you know.

You knew all tlie time where his northwest corner

was, didn't you? A. I didn't do the surveying.

Q. Didn't you know where his northwest corner

was all the time? A. I certainly did define it.

Q. Isn't that marked very well? Isn't there a

big stick there and a pole?

A. When Mr. Hesse showed me that and said that

he had no post there I eventually took him up here

(indicating) and showed him a post here that had

been there since 1904. I says, "That might be

Vedin 's post if the other one isn't it."

Q. Isn't there a pole with a flag on it down here

on the northwest corner (indicating) ? A. Yes.

Q. Was there the time the mineral survey was

made? A. Yes.

Q. What did you run across that for?

A. I didn't run across it; the surveyor run across

it.

Mr. CLARK.—I might state, Mr. Pratt, I am not

claiming any part of that overlapping there where

the McNutt claim extends over this location.

Q. Now, Mr. McConnell, the first time that you

were out there I understood you to say on your

direct that you [256] put up a stake and put

up one of those written notices about sixty feet

down on the McFarland—that would be down here

this way, the same map, you see (indicating) ?

A. I did not.

Q. Didn't you say that? A. No, I did not.

Q. Where did you put it?
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A. Well, which end do you want?

Q. Eh?
A. Put it on this white paper so I can see it

better.

Q. All right. This is the McFarland ground here

(indicating) % A. Yes.

Q. Now the first night you were out there you

said you put a notice on a stake about sixty feet

from that mineral survey post No. 2?

A. No, I don't believe I did. There was two

posts here together and I put the notice here (in-

dicating).

Q. You claim now you didn't put any up there

(indicating) %

A. I don't think I did, on this post up there. I

am almost certain.

Q. Now, Mr. McConnell, isn't this true, that

after Vedin got back from town and located that

ground you knew for a certainty that it wasn't

open to location on July 1st ? A.I did not.

Q. Didn't that make you know?

A. No. I wasn't there, I don't think. I wasn't

there for several days after he located, and I paid

no attention to his location.

Q. Wasn't that what called your attention to it,

and didn't you then think your location was invalid

and void? [257] A. I did not.

Q. You didn't? A. No, nor had no idea.

Q. Wasn't that w^hat caused you to go out there

on the morning of the second and, as you say,—

I

know you weren't there then, but you say you went
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out there on the morning of the 2d and put that

other notice up in the box "I

A. The only location notice that was up was a

little after midnight July 1st, and the only location

notice that I ever put on the ground ; no other ones

no place.

Q. After midnight, July Ist? A. Yes.

Q. You put that up in a box on your initial

stake? A. Yes.

Q. And that is the only notice you ever did put

up •? A. Of a legal notice.

Q. The only legal notice you ever put up?

A. Yes.

Q. Mr. McConnell, didn't you go out there on

that ground about the 13th of July and put up a

trespass notice at this mineral survey No. 3, that

would be over here (indicating)? Is that correct?

Mr. VEDIN.—Yes.
Q. Didn't you put up a trespass notice there?

A. What time ?

Q. About July 13th?

A. I don't see how I could because I was either

in town or down at Nenana. I don't believe I-

could.

Q. You wouldn't be sure but what you did?

A. No, I am dead sure, because I wasn't there

on the 13th [258] of July.

Q. You claim now you didn't do it that day?

A. Well, I know I didn't because I wasn't there

to do it.

Q. When were you there, how soon after that? ,
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A. Well, I came back out and got some blankets

and then went to work; bad to go to work?

Q. When did you come back out ?

A. About the 15th, I think.

Q. About the 15th. Well, when you got back out

you put up some trespass notices, didn't you?

A. I did not. I did nothing but go over to the

house. The train comes in there and stops pretty

an hour sometimes, and I went over to the house

and got a bunch of old blankets and went for the

train.

Q. I want to know if you put up any trespass

notices at that time? A. I did not.

Q. Did you afterward?

A. I might have a year afterwards.

Q. You might have a year after?

A. It wasn't legal trespass there. I might a

year after, but not then.

Q. Don't you know you did very soon after Gus

Vedin put up his stakes you put up trespass notices ?

A. I did not.

Q. You didn't? A. No.

Q. You might have done it, though, about a year

afterwards ?

A. Well, I didn't put up any at that time.

Q. It might have been a month or two after-

wards ?

A. No, it wasn't a month or two afterwards?

[259]

Q. Two or three months?

A. Well, it might have been two months and a
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half. I was back again in two months and a

half.

Q. Well, sir, didn't you put up a trespass notice

at this mineral survey No. 3, about there, in which

you warned everybody not to trespass upon that

claim, that you had located it July 1st, 1921?

Mr. CLARK.—Wait a minute. If the Court

please, we object as not the best evidence. If they

have any notice they can produce it.

The COURT.—He may inquire. Objection over-

ruled.

A. I did not put up no notice there. I would

swear that I never did put up a trespass notice on

that post from that day to this.

Q. Never put up one?

A. Never from that day to this did I put up a

trespass notice on that post.

Q. If you put up one at all where was it?

A. It was over on the cabin here (indicating).

Q. Over on the cabin here ?

A. The only time I ever put up a trespass notice

was over on them cabins.

Q. Wasn't that trespass notice in a small tin

box nailed to the stake over here at this mineral

survey post No. 3? A. It was not.

Q. It was not?

A. No, it was not.

Q. It was posted down there at the cabin, was

it?

A. Well, that must have been a year afterwards.

Q. Well, but you said a while ago you might have
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put it up [260] two and a half months after?

A. I never said I put up a trespass notice, be-

cause I put up none.

Q. Never put any at alH

A. Well, I say, I might have—as I remember,

I put up trespass notices in this cabin. Now since

you have gone into the subject I am going into it,

too. This man Vedin came over there and burglar-

ized the cabin, was pulling the staple I had the

key for Mr. Webster, and he came over there

burglarizing that cabin, then I put up a trespass

notice first, then went and got a half inch staple

and drove it in with an 8-pound hammer to keep

him out of it. I had the key and it was my prop-

erty.

Q. How long was that after he staked?

A. Must have been a year.

Q. A year? A. Yes.

Q. Where did you put up that notice you said

you put up about two months and a half after?

A. I never put up any.

Q. Oh, you didn't? A. No, sir, positively.

Q. Well, sir, did that notice that that that was

your ground, you had staked it July 1st, 1921?

A. A year afterwards here on this cabin (indi-

cating).

Q. Did those trespass notices state that?

A. No.

Q. Are you sure?

A. Well, I am fairly sure it didn't.

Q. Just fairly sure. Now speaking about those

written [261] notices, I will ask you if this isn't
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a copy of a written notice that you wrote with a

pencil on your initial post shortly after midnight

between June 30th and July 1st, 1921. Now listen.

''Southeast corner initial, July 1st, 1921. Initial

corner stake 660 feet cross 16 B up Poker 1320 by

660 with corners. July 1st, 1921. O. A. McCon-

nell." Isn't that a correct copy of the notice you

put there that night?

A. For such things to happen would be prepos-

terous. Nobody could made up such literary

emulsions, or whatever you might want to call them,

except that man right there. No sane man would

write such things.

Q. That is pretty preposterous. You want to

deny that exists?

A. I won't deny it; it ain't worth denjring.

Q. That isn't a copy of the notice?

A. No, it absolutely is not a copy of the notice.

Q. I will ask you if this isn't a copy of the written

notice that you put up on that board that was on

that old stake, and about three hundred feet, or two

or three hundred feet across the creek from your

initial on your end line there, if this isn't a copy

of it: "Chatanika, July 1st, 1921. I have this day

relocated the twenty acres of placer min ground

know on original as the Anderson claim, initial

standing on the southwest of Cleary creek and up

Chatanika valley 360 or 260 feet; thence north-

west to blank 3; then southwest to post blank.

Ground adjoins the McFarland claim on S. W., the

McNutt on S. E. and the Serpentine on N. W."—
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A. (Interrupting.) No.

Ql (Continuing.) "0. A. McConnell."? [262]

A. No.

Q. It isn't the copy of it? A. No.

Q. Good! Good! Now, wasn't that that I have

just read written on a piece of paper and nailed to

a board? A. No.

Q. Now didn't you write this with a pencil on

another board that was there: "Chatanika, July

1st, 1921. Post blank. I have re-located twenty

acres for mining placer ground up Chat 200 by

Sei^pentine to O. A. M. post 3 cross road by Walter

shaft; thence down Chat across Cleary 300 feet;

thence up Cleary 200 to initial. O. A. McConnell."

Did you write that on that stake ?

A. It is so nonsensical, but I say no, no, no.

Q. All right. Now didn't you write this on this

post up here where you saw Morris O'Leary. Now
listen. "Post blank. Chatanika, July 1st, 1921.

This is the Anderson claim staked by post blank

July 1st, 1921. O. A. McConnell"?

A. No.

Q. Qtiite different from that, was it?

A. How is that?

Q. Your notice on that one there was quite dif-

ferent? A. No, there was no notice on that.

Q. No notice at all?

A. Not written that way.

Q. You never did write one there, did you?

A. No, I afterwards—the next night, or July

—

midnight, July 1st, or the next morning, and there
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I wrote out—I didn't write much on. I am used

to a rough country and I am used to putting most

everything—^men, you [263] know, respect the

other men. Don't make any difference what he

puts on the other post, men respect them, so I was

careless of it and probably wrote ''Post No. 2"

and then wrote my name, or something like that,

and went off. Men respect each other, that is, real

men do.

Q. Hadn't you written your notice on that post

when you saw this boy come by ?

A. I had not?

Q'. You had not?

A. No. I had no pencil with me. How could

I write it when I had no pencil?

Q. You had those notices all written in your

cabin before you came up?

A. Everyone of them was written in the cabin?

Q. And didn't you post this I have just read

on that No. 3 post there of the mineral survey just

about the time the O'Leary boy came along?

A. I did not.

Q. Did not. Now we will take post No. 4 of the

mineral survey, which is over here (indicating on

Plaintiff's Exhibit "A"). I will ask you if you

didn't write on that post on the night of June 30th

or early morning of July 1st this: "Post No. blank.

Chatanika, July 1st, 1921. Anderson claim staked

by O. A. McConnell"?

A. How could I do it when there was no post

there to write on?
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Q. No post, there at all? A. No.

Q. The post that you set up at that point was a

hundred and twenty-five feet away, was it? [264]

A. I did not set it up there.

Q. Well, it was already there?

A. There was an old post there.

Q. And you just simply posted up your

—

A. (Interrupting.) Tacked that piece of paper

to it.

Q. Mr. McConnell, after you had come down here

to this end of the ground that first night (indicat-

ing), now, June 30th-July 1st, isn't it true that

when you went back to the other end that you found

in the meantime Vedin had set up a stake there

and another one here (indicating) ?

A. I don't think that night that he had set up

there, but I was surprised; I was watching all

over the ground and I didn't see him. He can get

around pretty smooth. But when I come down to

this stake over here (indicating) he had set up

another stake there and, according to his testimony,

it was drove in the ground. I have a ditch there,

and you can't hardly drive a pick into the ground,

because in sluicing there I got a lot of sand there,

and when I seen it it had a location notice on it

and it was on my own ground. I simply picked it

up and put it on my back and carried it up to the

—

Q. (Interrupting.) Didn't you pick up the stick

on the other corner and carry it up to your cabin?

A. He didn't have a stick there that night. I

think he did later on. He sneaked over there and
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put it up. I think I could have seen him if he

put it on that one.

Q. You saw his stakes up there and you knew
he was on that ground trying to stake that ground?

A. Yes, that was the first time I knew it.

Q. You thought all that time you had it staked,

didn't you? [265]

A. No, I had no intention of staking it.

A. Oh, you hadn't? A. No.

Q. But after that all you did was to set up one

stick, or one stake down there at your initial?

A. Well, the next morning, the midnight of July

1st, I made an actual location.

Q. That was all you did ? A. That night.

Q, Well, that is all you did to locate that ground?

A. Well, in the evening.

Q. Which evening you talking about?

A. Midnight July 1st, 1921. You have three

months, I believe.

Q. Midnight July 1st, 1921. The next night

would be July 2d. Take the night of July 1st and

the morning of July 2d, all you did was to set up

that initial stake and nail the box to it, wasn't it?

A. Midnight July 1st I came to this (indicating),

where my actual location notice was, and take this

post from over here and brought it over and

I nailed the box to that with the actual location

notice.

Q, That was all you did? A. That night.

Q. That was all you did in the way of staking

that ground? A. No; that night.
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Q. That night.

A. You can't stake ground when there is no

post. This post of McFarland—I believe in getting

along with my neighbors, that is, if they are men,

and there was actually no post here (indicating),

this post didn't [266] belong there, and there was

no post here ; there was no post on the whole ground

practically.

Q. When do you claim the morning of July 2d

that you set up these other angle stakes here?

A. Well, I finished up—I done the rocking here

(indicating) to be sure I would have the discovery.

I was in a hurry to get that into town right away.

That is where I made a fool of myself, too. I done

some rocking first and cleared some ground around

the home, and so forth, and kept doing work and

putting up the posts.

Q. When did that happen?

A. Well, it was some time after, maybe the 1st,

2d, or both times.

Q. Did you set up any new posts on the 2d other

than this initial?

A. Each and every post on that ground was a

brand new post on the 2d or 3d, by the 3d of July.

Q. By the 2d or 3d of July?

A. Yes, each and every post of it—I am mistaken

there— except this one (indicating). I didn't

change that because I wanted to see Mr. McFarland,

and he w^asn't there.

Q, Did you put new notices on them, on these new

stakes ?
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A. Well, as I am telling you, men respect each

other

—

Q. (Interrupting.) Well, answer me. Did you

put new notices on those stakes ?

A. I wrote on them ''!," ''2," ''3," ''4," and

probably wrote the claim on them, "Anderson," or

"original Anderson," or something like that, and

wrote my name on them.

,Q. They must have been blazed stakes?

A. Certainly. I chopped them and squared them

up. [267]

Q. And that was on the 2d or 3d, or along there?

A. Yes, some time along there.

Q. And you blazed them up and put notices on

in pencil, didn't you?

A. Yes, some kind of notice.

Q. Now those posts with those notices must have

been sitting there on the 9th, weren't they?

A. Yes.

Q. Well, you know they were?

A. Well now, you can't tell.

Q. Weren't you watching them?

A. Well, I am telling you I was away, and I

think on the 9th I was in town.

Q. You were looking at them up to the 9th, the

time you left?

A. It is no use to watch Mr. Vedin, no use; it is

useless, useless.

Q. I know what you think, but that has got

nothing to do with it. Those new posts with the

new notices on them were standing there, right
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there at. the angles in the proper place, from the

time you put them up until the 9th, when you left,

weren't they? A. Yes.

Q. Did you see them there after you came back?

A. Yes, I think I did. S'ome of them was down.

Q. Some of them were down ?

A. One of them was down. I remember this one

was laying down (indicating).

Q. Was it just laying down near the proper

place or had it been carried off?

A. No, laying down there. [268]

Q. Just laying down there. The notice was on it,

I suppose? You could see the notice on it, couldn't

you?

A. Well, what I had written on it.

Q. How long were you away that time ?

A. Well, I am telling you I came into town and

went out again, and tJien went over and got the

blankets. I didn't have time to do much, and I

went over and got the blankets and went into town,

come back into town.

Qi. How long did you stay?

A. A couple of months.

A. How much ? A. A couple of months.

Q. Then you went back out to your claim?

A. Yes.

Q. These same stakes you have been talking about

were standing there ?

A. Yes, I think they were.

Q. Marks on them and everything?

A. Well, I didn't pay any attention to the marks.
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Q. Did you have written notices on any of these

new stakes. A. With pencil on the actual post?

Q. Did you have written notices written on paper

with pen and ink on any of these new posts ?

A. Not a one.

Q. All the marks on the new stakes you put with

a pencil, did you *? A. Yes.

Q. Were they ordinary location stakes, good size ?

A. Yes.

Q. Squared? A. Yes. [269]

Q. When you put them up did you see—^well,

when you put those up you saw one of Vedin ^s

stakes, didn't you, and pulled that down?
A. I seen all his stakes there when I went over

it afterwards sometimes. He put a post—I don't

know when he put it down in a hole in the ground;

you couldn't hardly see it. So the next time I seen

McFarland I says, ''You want to watch out for him,

he has got a post over on your ground."

Q. Mr. McConnell, when you returned to that

ground about two months and a half after you

staked it you saw that your stakes, all these new

ones you have been talking about, were right there

in their proper places, weren't they, with marks on

them?

A. They were supposed to be.

Q. They were right there where the survey posts

are, weren't they?

A. Well, that is where the actual posts were put.

Q. Yes. At that time did you notice any of

Vedin 's stakes?
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A. Why cei-tainly ; he had the four stakes there.

Q. Had all four of them?

A. He staked it the night of June 1st, he staked

the whole thing there, put all his posts up, and he

is a cracker good staker. That is the only thing

I ever knew him to be good at. He can stake

more claims in a minute than you can in a year.

Q. That was on the 9th?

A. No, it was not. That was midnight, June 1st,

and that time he had staked all around there,

planed them up and had them up.

Q. June 1st? [270]

A. Yes, midnight, June 1st—or June 30th.

Q. Midnight, June 30th?

A. Yes, all the posts were up there.

Q. He set up all of his posts? A. Every one.

Q. How many of them did you pull down that

night? A. One.

Q. Just one? A. Yes.

Q. How did it happen you didn't pull the others

down? A. I didn't care if he had them up.

Q. They were all marked, were they?

A. Well, I didn't go to see them. I didn't care

for his posts at that time My opinion all his civil

rights were destroyed and he had no right to be

on that ground that night, or the next night, or

any other night.

Q. You didn't read what was on the stakes at all

that night?

A. No, I didn't pay any attention to them.

Q. How do you know they were his stakes ?
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A. By taking this one up (indicating) and taking

it to the house.

Q. You got yourself taking his initial post to the

house.

A. I mean this one (indicating). I feel unwell

and I am sick and can't get around as easily as I

could.

Q. There are three other stakes you just imagined

were the same as the one you pulled up and carried

home?

A. Well, I didn't go to the trouble of reading

them. I know I could see them, and they was posts

down here (indicating) in a hole, in a hole in the

ground was a post, and way over here on McFar-

land's was another post, [271] and I guess I

know him and know his posts so well I know they

were there. And then about six feet over here on

my ground was another one of his posts; then

over here a hundred and twenty-five feet was an-

other one of his posts.

Q. And you know these stakes that you saw that

night are the same stakes that were there when you

came back two and a half months afterwards, the

same stakes, weren't they?

A. Well, they were in the same place.

iQ. Don't you know they were the same stakes

Don 't you think they were ?

A. Well, I don't know. I didn't pay any atten-

tion to them, I tell you. And I say over to you

again my opinion was he had no civil rights at that
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time. I didn't pay any attention to him whatso-

ever.

Q. Mr. McConnell, I will ask you if it isn't true

tliat about the middle of November, 1924, you were

in Fairbanks; that you went down to the office of

the Fairbanks Exploration Company at the comer

of Lacey and Second Streets in Fairbanks, and that

you there had a talk with Norman C. Stines, the

manager of that company, in regard to creek claim

No. 16 below, this same ground that is in con-

troversy, and that this conversation took place be-

tween you: That Mr. Stines asked you when you

staked the claim. You said you staked it early on

July 1st, 1921 ; that you went out there before mid-

night and staked it right after midnight; that he,

Mr. Stines, asked you if you went out on the night

of June 30th, 1921, and staked the claim right

after midnight, which was early on the morning

[272] of July 1st, 1921, and that you answered

him "That was when I staked the claim." Did you

have that conversation?

Mr. CLARK.—Just a moment.

A. No, no, no, and I'll repeat it to you for three

hours if you want me to.

Q. I will amend that question.

A. That is nonsensical, such stuff as that. Good

God!

Q. I will amend the statement. This conversa-

tion occurred in that office in the presence of D. C.

Beyer, and employee there, at the time and place
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that I have mentioned. Did you have any such con-

versation as that? A. No, no, no.

Q. No. Make it positive.

A. I will tell you for a couple of hours the same

thing over if you like. It is nonsensical.

Mr. PRATT.—That's all.

Redirect Examination.

(By Mr. CLARK.)
Q. Mr. McConnell, some question has been asked

of you about 15 second tier, right limit. You have

heretofore referred to that as the McNutt claim?

A. Yes.

Q. When you speak of the McNutt claim you

mean the claim that is laiown as 15 Below, second

tier, right limit? A. Yes.

Mr. CLARK.—That's all, Mr. McConneU.

(Witness excused.)

(Riecess.) [273]

Mr. PRATT.—I would like to recall Mr. McCon-

nell for further cross-examination.

The COURT.—Very well.

TESTIMONY OF 0. A. McCONNELL, FOR DE-
FENDANT (RECALLED).

O. A. McCONNELL, the defendant, recalled for

further cross-examination, further testified as fol-

lows:

Cross-examination.

(By Mr. PRATT.)
Q. Mr. McConnell, I understood you to say that
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3'ou wrote out 3'oiir location notice in your cabin on

the niG:lit of June 30th, 1921?

Mr. CLARK.—We object. There is no such

testimony as that. No testimony of that character

whatever given.

The COURT.—Well, he may answer.

Q. Didn't you say that? Read the question.

(Question read.)

A. I did not. I said the night of July 1st.

Q. The night of July 1st?

A. The evening of July 1st.

Q. What time in the evening?

A. Well now, I didn't have a stop-watch, but I

should judge it was maybe supper-time, or some-

where along there.

Q. That is, before you went over to stake the

ground? A. Yes.

Q. Did you carry that to town yourself and de-

liver it to the Recorder to be recorded?

A. I did not.

Q. How did you get it in?

A. That was the place I made a mistake. I was

in a hurry. I think I put it on the train the next

day or took it [274] over at noon.

Q. The next day? A. Yes.

Q. You are pretty sure of that, aren't you?

A. No, I am not.

Q. It was very soon after you put it in the mails ?

A. Immediately, you might say.

Q. Sure of that?
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A. Yes, I put it in and sent it in as quick as I

could.

iQ. Just as quick as you could?

A. The first train that went in, I think.

Q. The mail trains were running pretty lively at

that time, weren't they? A. Twice a week.

Q. Well, if you did that how do you think it

happened that it is filed for record July 16, 1921,

according to your certificate there ?

A. We had that from Mr. Boyd down there. He
says it was returned to me on July 16th.

Qi. Returned to you?

A. I couldn't evidence that now because there

was something wrong there with the date, because

I come into town, I think it was about the 9th or

10th, somewhere along there, and I know I didn't

bring it in, I had already sent it in.

iQ. Mr. McConnell, weren't you out there on the

13th of July? A. The 13th?

Q. Yes, and didn't you put up a trespass' notice

at that time? A. I did not. [275]

Q. In which you made some statement that you

located that ground on July 1st? A. I did not.

Q. You didn't. Isn't that about the time you

went down there and nailed this box up on that

fence ?

A. I did not. It was midnight, July 1st, when I

went over there.

Q. Now, sir, you deny that you did that after

Vedin put up his stakes on the 9th ?

A. I do. I absolutely deny it.
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iQ. You say that box with that notice was nailed

right there to that stake of yours, initial stake, on

July 9th, 1921, do you? A. I do not.

Q. Huh? A. No.

Q. When was it? A. Midnight July 1st.

Q. Well, I say that it must have heen there, then,

must have been right there on that stake on July

9th, wasn't it?

A. Well, I wasn't there to see it. You can't tell

out there around some people whether it is there or

not because you have got a guess acoming.

Q. You have seen it many times since, haven't

you? A. Yes.

Q. Nailed right to that stake ? A. Yes.

Q. Did you see it at any time between the time

you put it up and the 9th? A. And the 9th?

[276]

Q. Yes.

A. Well, I should say I did. I w^as working right

by it cutting brush. I couldn't miss it, a big, high

stake there; see it from any place.

'Q. Sure. So that it was inevitable it must have

been nailed there to that stake on the 9th of July,

1921, mustn't it?

A. It was nailed there on that stake on the night

of July 1st a little after midnight.

Q. And you know of your own knowledge it was

there on July 9th, 1921 ?

A. No, I don't think I was there July 9th, the

exact date.
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Q,. You were there nearly every day from the

2d of July up to the 9th, weren't you?

A. Well, I don't think I was there on the 9th.

I don't remember now. I can't remember exactly.

I don't think I was out there on July 9th exactly.

I come to town, and I don't remember the exact

hour or exact minute I come to town.

Q. But for the days the 2d, 3d, 4th, 5th, 6th and

7th you were there every day, weren't you?

A. Yes, I should judge I was there every day.

Q. And the 8th? A. Might have been the 8th.

Q. And you could see the box there every day?

A. Every time I went over there, and I worked

there. You could see it for a quarter of a mile

—

not a quarter of a mile, but could see it for a long

ways around.

Mr. PRATT.—That's all.

(Witness excused.) [277]

Mr. CLARK.—Defendant rests, if the Court

please.

(Defendant rests his case in chief.)

TESTIMONY OF NORMAN C. STINES, FOR
PLAINTIFF (IN REBUTTAL).

NORMAN C. STINES, called in rebuttal as a

witness on behalf of the plaintiff, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. PRATT.)
Q. Mr. Stines, will you state to the jury your
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name in full? A. Norman C. Stines.

Q. What, if any, official position with any com-

])aRy (lid you have last fall?

A. I was manager of the Fairbanks Exploration

Company.

Q. And where were your offices?

A. The Fairbanks offices were at Second and

Lacey, I think, isn^t it?

Q. Yes. Do you remember having seen and had

a conversation with O. A. McConnell, the man sit-

ting over here, about the middle of November, 1924,

in your office, in the presence of Mr. Beyer, one of

your employees, the subject matter of which was

No 16 below Discovery, Cleary creek? You re-

member of having a conversation with him on that

subject about that time? A. I do.

Q. I v^ll ask you if it isn't true that at that time

you asked him when he staked the claim; that he

said he staked it early on July 1st, 1921; that he

went out there before midnight and staked it right

after midnight; [278] that you, Mr. Stines, then

asked him if he went out on the night of June 30th,

1921 and staked the claim right after midnight,

which would be early on the morning of July 1st,

1921, and that he answered you, "That was when I

staked the claim"?

Mr. CLARK.—Now we object, if the Court

please. I want the Court to caution the witness

it must be answered either yes or no.

The COURT.—Yes, that is the answer that is

required.
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Q. I will ask you if that was the conversation, in

substance? A. Yes.

Mr. CLARK.—Now, if the Court please, we ask

that the witness be directed to state as to whether

or not those words were said and that answer given.

The COURT.—^He may answer it yes or no and

then qualify it if he desires.

A. May I have the question again'?

Q. (Question read.)

A. Yes.

Mr. PRATT-—That's all.

Cross-examination.

(By Mr. CLARK.)

Q. Mr. Stines, when did that conversation take

place ?

A. I can only say it was some time in November.

iQ. Are you certain it was in November?

A. I made no record of the date.

Q. Isn't it a fact that the only conversation you

had with [279] Mr. McConnell, anything about

that claim, was in the month of October, 1924?

A. No, I can't answer that.

Q. Well, are you cerain that it was in the month

of November?

A. As I said, I made no record of the day. I

couldn't be certain it was the month of November.

Q. Are you certain those are the same words

that were used by Mr. McConnell at that time that

you have just answered?

A. I am certain that was the substance of it.
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Q. Didn't he state that he staked it July—mid-

night, July 1st? A. No.

Q. You didn't ask him

—

A. (Interrupting.) Yes.

Q. You asked him if he staked it midnight, July

1st? A. Yes, I did.

Q. What was the occasion of your having this

conversation with him?

A. Shall I review the occasion of his coming in

in detail?

Q. No, that wouldn't be necessary. Were you

discussing this claim? A. I was.

Q. And did you go into any further detail in re-

gard to the claim than just what has been ac-

counted here?

A. Only to determine the time of location.

Q. And that is the only thing you were concerned

with? A. That claim, yes.

Q. Did he tell you that he put up some notices,

went out [280] immediately after midnight, at

the end of June 30th, and put up some notices on

the claim, which would be on the morning of July

1st?

A. The question of notice did not come up. He
made the location on the early morning of July 1st.

Q. That is your remembrance of what happened ?

A. Yes.

Q. And you are not willing to state that was in

October or it was in November?

A. No, I couldn't say that.

Mr. CLARK.—That's all.
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Redirect Examination.

(By Mr. PRATT.)

Q. Mr. Stines, if I tell you this action was com-

menced October 15, 1924, would that refresh your

memory any as to the day of the conversation with

McConnell? You remember whether it was after

the action was commenced?

A. No, I can't say that it would. I have paid

practically no attention to it.

Q. You remember the conversation vividly?

A. Very.

Q. And you think it was some time in November,

1924?

A. I was under the impression it was in Novem-

ber.

Mr. PRATT.—That's all.

(Witness excused.) [281]

TESTIMONY OF DANIEL C. BEYER, FOR
PLAINTIFF (IN REBUTTAL).

DANIEL C. BEYER, called in rebuttal as a

witness on behalf of the plaintiff, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. PRATT.)

Q. Mr. Beyer, will you state your name in full?

A. Daniel C. Beyer.

Q. Are you in the employ of the Fairbanks Ex-

ploration Company? A. Yes, sir.

Q. Were you last October and November?
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A. Yes, sir.

Q. Have offices down here at Second and Laceyf

A. Yes, sir.

Q. Mr. Stines is the General Manager?

A. Yes, sir.

Q. Do you remember an occasion some time in

November, about the middle of November, 1924,

Mr. McConnell, sitting over here, came into the

office to talk to Mr. Stines about creek claim No.

16 below Discovery on Cleary creek?

A. Yes, sir, I remember of him coming in.

Q. Do you know whether Mr. Stines at that time

was interested in the title in any way?
A. I presume that he was.

Q. What way, in general, would it be ?

A. Why, the Fairbanks Exploration Company
had an option, I believe, on that ground from Mr.

Vedin.

Q. Was taking options, wasn't it?

A. Yes, sir.

Q. Do you remember a conversation on the sub-

ject of that [282] ground between Mr. Stines,

in your presence, however, and O. A. McConnell,

the defendant?

A. Yes, sir, I remember of a conversation.

Q. About what time do you think that would be?

Mr. CLARK.—Time of the month or time of

the—
Mr. PRATT.— (Interrupting.) Yes.

A. Why, it was somewhere around the middle of

November.
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Q. I will ask you to state if in that conversation

it isn't true, now, that Mr. Stines asked Mr. Mc-

Connell when he staked the claim

—

A. (Interrupting.) Yes, sir, he did.

Q. Wait a minute. You can answer this all at

once. That Mr. McConnell said he had staked it

early on July 1st, 1921; that he went out there be-

fore midnight and staked it right after midnight;

that Mr. Stines asked him if he went out on the

night of June 30th, 1921, and staked the claim

right after midnight, which would be early on the

morning of July 1st, 1921, to which Mr. McCon-

nell answered, "That was when I staked the

claim"?

Mr. CLARK.—Just one moment. We object, if

the Court please, until such time as the witness is

instructed the question must be answered yes or

no as to that exact conversation.

The COURT.—You are asked if that conversa-

tion is true.

Q. Did that occur?

A. Well, I can't vouch for one or two of those

things. I don't recall the year 1921 being men-

tioned. With the exception of the year 1921 be-

ing mentioned that is true as I remember it. I

believe that is what occurred. [283]

Mr. CLARK.—Now, we ask, if the Court please,

the answer be stricken because it does not come

within the rules.

The COURT.—Motion denied.
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Mr. CLARK.—Note an exception.

The COURT.—Exception allowed.

Q. You don't just remember that the year was

mentioned ?

A. I don't just recall hearing the year.

Q. It might have been?

A. It might have been, yes, sir.

Q. But otherwise that conversation ensued be-

tween those men? A. Yes, sir.

Q. His statement was that he staked the ground

after midnight between July 30th—between June

30th and July 1st? A. Yes, sir.

Mr. PRATT.—Take the witness.

Cross-examination.

(By Mr. CLARK.)

Q. Mr. Beyer, how did it chance that you were

involved in this conversation?

A. Why, I was working in the office. My desk

is in the same office with Mr. Stines.

Q. Was your attention particularly directed to

this conversation or did you just happen to over-

hear it? A. I just happened to overhear it.

Q. Who first called your attention to the fact

they wanted your testimony in regard to that;

who asked you about it?

A. I believe Mr. Pratt asked me if I was pres-

ent at that [284] conversation.

Q. How long ago did he ask you about that?

A. Well now, it must be several months ago.

Q. Can you fix any definite time when he first

asked you about it?
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A. No, sir, I don't know as I can.

Q. His son Harry Pratt is attorney for the com-

pany, isn't he, for the Fairbanks Exploration

Company? A. Yes, sir.

Q. Don't you know that, as a matter of fact,

Harry Pratt is the one that prepared the adverse

in this case to be filed down in the Land Office?

Mr. PRATT.—He didn't do anything of the

kind.

A. I don't know whether that is the case or not.

Mr. PRATT.—He didn't do anything of the

kind, Mr. Clark, anything to do with it.

Q. Isn't it a fact that the Exploration Company

wasn't the persons to whom the options were

given by Mr. McConnell, that it was given to the

Pioneer Gold Dredging Company?

A. I believe that is correct.

Q. Yes. And there were many conversations

took place in the office when you are present,

are there not? A. Yes, sir.

Q. And do you remember every word that is

said in all these conversations? A. No, sir.

Q. Do you recall anything being said at that

time about Mr. McConnell stating that he went

out after midnight of June 30th and stuck up some

notices on this claim, which would make it on July

1st?

A. I remember hearing something to that effect.

[285]

Q. Isn't it a fact that he said that he went out

after July 1st and said he stuck up some notices,
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that after midnight of June 30th, which would be

on July 1st, that he w^ent out and put up some

notices on this claim? A. Yes, sir.

Q. And didn't you hear something during that

conversation, something was said about midnight,

July 1st? Wasn't that discussed?

A. No, I heard midnight of June 30th discussed.

Q. Well, did you hear any discussion about mid-

night of July 1st?

A. No discussion of midnight, July 1st.

Q. Wasn't there a discussion there in regard to

what was written on his stakes in regard to the

time when the claim was located?

A. That I don't recall having heard.

Q. Just to refresh your memory, wasn't there

something said about on the notice of locations

reciting midnight, July 1st, 1921?

A, No, I don't know as I remember hearing

anything about that.

Q. But you do remember that there was some

talk in which it was stated that Mr. McConnell

said something about putting up some notices on

this claim after midnight of June 30th, which

would make it on the 1st day of July, 1921?

A. Yes, sir, I remember hearing that.

Q. You didn't pay any particular attention ex-

cept that you just heard this conversation at that

time?

A. That particular portion of it I heard, be-

cause it w^as spoken louder than the balance of the

conversation. [286]
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Q. And you couldn't repeat all tlie conversation

that took place? A. No, sir, I could not.

Q. And you don't know just for what particu-

lar purpose Mr. Stines was securing this informa-

tion? A. No, I do not.

Q. Did you know that there was an adverse

filed in the Land Office in connection with the pat-

ent application at that time?

A. I don't know as I did.

Q. And you think that this was along in the

middle of November?

A. About the middle of November, yes, sir.

Mr. CLARK.—That's all.

Mr. PRATT.—That's all, Mr. Beyer.

(Witness excused.)

TESTIMONY OF JOHN FLYGAR, FOR
PLAINTIFF (RECALLED IN REBUT-
TAL).

JOHN FLYGAR, recalled in rebuttal as a wit-

ness on behalf of the plaintiff, further testified as

follows

:

Direct Examination.

(By Mr. PRATT.)

Q. Mr. Flygar, you testified when you were on

the stand the other day that you went with Vedin

and Mr. Anderson out onto this creek claim 16 and

set up an initial stake and other stakes

—

A. (Interrupting.) Yes.

Q. (Continuing.) —for Mr. Vedin 's location?

[287] A. Yes, sir.
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Q. And that that brought you around to an ini-

tial stake that was marked for Mr. McConnelH
You remember that? A. Yes.

Q. That would be at this point down here (in-

dicating), way down here, his initial? A. Yes.

Q. That was on the 9th of July, wasn't it?

A. Yes.

Q. Perfectly light at that time? A. What?

Q. Was it perfectly light, daylight or night?

A. Sure.

Q. Dark. Daylight?

A. Daylight, yeh. Between 8:00 and 9:00

o'clock in the evening. It is daylight then.

Q. I will ask you to state if there was anything

at all in the way of a box with a notice written on

white paper pinned on the back of it and all

nailed to that post?

Mr. CLARK.—One moment. We object, if the

Court please, as not rebuttal. They took this wit-

ness all around these stakes and had him testify

to everything that he had seen, and it is not re-

buttal. It is their case in chief if it is anything.

The COURT.—Overruled.
Mr. CLARK.—Exception.
The COURT.—Exception allowed.

A. No, there was no box on that stake that time

that we staked it anyway at least.

Q. What? [288]

A. Not that time we staked that claim there was

no box on the stake.

Q. No box there?
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A. Not that time when I was there. That was

the only time I been there.

Q. Was there any box nailed to a fence when you

were there?

A. No, there wasn't no box around there on the

stakes or fence or anything.

Q. Did you notice the writing on that stake, on

McConnell's initial stake? A. Sure.

Q. What was it written with? A. Lead pencil.

Q. How did that notice compare as to the letter-

ing and the words used with the other notices of

McConnell that you saw at other corners?

Mr. CLARK.—To which we object, if the Court

please, as not rebuttal. It is simply going over

matters that are matters in chief if it is competent

in evidence at all.

The COURT.—Overruled.
Mr. CLARK.—^Note an exception.

The COURT.—Exception allowed.

A. Well, compared—wrote by the same man, the

same handwriting, that's all I can say.

Q. Looked like the same handwriting?

A. Well, as near as I could see.

Q. Mr. Flygar, Mr. McConnell just left the stand

and he has told this jury that on the 2d and 3d and

4th and 5th, along there, sometime along there on

those days, he set up just two location posts that

were blazed at [288] that corner (indicating),

and that one and that one with an ordinary location

notice written in pencil.

A. Well, I didn't see no

—
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Q. (Interrupting.) I will ask you if you saw

anything of that kind on the 9th?

Mr. CLARK.—To which we object as negative

testimony and as not rebuttal.

The COURT.—Well, I think you ought to confine

him to one stake at the time, Mr. Pratt, and not

cover the whole territory at once.

Q. I will ask you to state—take No. 2 stake here

(indicating) of this mineral survej^, which would

be Vedin's initial, I will ask you if at that point

you saw anything of a stake, an ordinary location

stake, blazed.

A. There was no stake of any kind before Vedin

planted his initial there.

Q. Now going up there to No. 3 of the mineral

survey. Mr. McConnell says that he set an ordi-

nary blazed stake with a notice written in pencil

at that point.

A. There was no such a thing there either.

Q. No such a thing there?

A. No.

Q. The notice that you did see there of his was

different, wasn't it?

A. Well, what I told yesterday about that

board nailed on the post there, the old stake there.

Q. That a written notice ?

A. Written on a piece of paper and nailed on that

board.

Q. All right. Then go to that other corner over

there, 4 of the mineral survey and 3 of Vedin 's loca-

tion. That would be over here (indicating). He
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testified just a [290] little bit ago now that some

time on those days, the 2nd or 3rd or 4th of July

that he put up an ordinary location post, blazed, and

that he marked the loction notice on it with pencil.

A. No, there was no such a thing there that day

we staked it.

Q. You did see another notice of his there?

A, There was that stake I testified about yester-

day, was the only thing I stated yesterday, was the

board with a notice written with a pencil.

Q. Was that an old stake ?

A. Sure that was an old stake.

Mr. PRATT.—That's all.

Cross-examination.

(By Mr. CLARK.)

Q. You went around to see what Mr. Vedin want-

ed you to see, didn't you? A. What?

Q. You went around there with Vedin to see what

he wanted you to see, didn't you?

A. Well, I went around when he was staking, of

course.

Q. And you took two witnesses and you looked at

whatever Mr. Vedin pointed out, didn't you?

A. Looked—yes.

Q. And you didn't look to see anything that he

didn't point out either?

A. You think I was going blind there ?

Q. No, but I am asking you, did you make any

search around all over the country there to see if

you could find any other stakes? [291]

A. Well, I saw all I wanted to see. When you
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can't see nothing else and you go around a claim

that way I

—

Q. (Interrupting.) You saw all that you wanted

to see in order to be a witness for Gus Vedin,

didn't you?

A. Yes, I saw all I wanted to see, yes.

Q. And you were only interested in seeing what

Gus Vedin wanted you to see?

A. No, I don't say that; I couldn't say that ex-

actly. If I didn't see anything he didn't want me
to see I would tell it right here if he wanted to

know it.

Q. He stayed right with you while you went

around to these various stakes'?

A. We were in the same company.

Q. You would come to a corner and he say,
'

'Now
come and look at this stake," wouldn't he?

A. Well, what about that?

Q. Then he would start to take a writing of

what was on that stake; that is what happened at

each corner, wasn't it?

A. Yes, sure.

Q. You don't know whether Gus Vedin had

moved McConnell 's stakes and put them out of

the way so you couldn't see them, do you?

A. I told you I was there only one time when

we was staking there.

Q. That is the only time you have been there,

was when Gus Vedin was staking that ground?

A. Why sure.

Q. On the 9th.
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A. Sure. I tell you that before.

Mr. CLARK.—That's aU.

(Witness excused.) [292]

Mr. PRATT.—Plaintiff rests.

(Plaintiff rests his case in rebuttal.)

TESTIMONY OF 0. A. McCONNELL, FOR DE-
FENDANT (RECALLED IN SURREBUT-
TAL).

O. A. McCONNELL, the defendant, recaUed in

surrebuttal as a witness on his own behalf, further

testified as follows:

Direct Examination.

(By Mr. CLARK.)

Q. Mr. McConneU, were you in Fairbanks at any

time in the month of November, 1924.

A. No.

Q. When was the last time you were in Fair-

banks before November?

A. I come in on the 11th and left on Sunday.

Q. Of what month? A. October.

Q. Were you in the Fairbanks Exploration Com-

pany's office any time in the month of November,

1924? A. No.

Q. Do you remember being in Mr. Stines' office

at an earlier date than that?

A. The 12th or 13th of October; the 14th it

might have been.

Q. Was Mr. Stines at that time endeavoring to

persuade you to have Harry Pratt represent you

in the trial of this action?
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Mr. PRATT.—I object to that. That has got

nothing to do with thi.s. It is entirely a collateral

matter. [293]

Mr. CLARK.—I think it is obvious to the Court.

That can be answered by yes or no.

The COURT.—Well, I think it is immaterial.

Mr. CLARK.—Mr. Stines has testitied as to the

purpose of being there, what he was doing at that

time. I just desire to show that one matter.

The COURT.—The objection will be sustained.

Q. At whose request were you in the office?

A. I went up to see Mr. Lewis. Mr. Lewis

directed me down there and was to come down
with me.

Q. You didn't go there voluntarily?

A. No, sir.

Q. You went there at Mr. Lewis' request.

A. Yes.

Q. Had you had any dealings with Mr. Stines

at any time in connection with this mining claim?

A. No, I didn't even know him even by sight.

Q. With whom had your dealings been?

A. Well, first it was R. H. Humphrey, Pioneer

Gold Mining & Dredging Company.

Q. But I mean in securing the option that you

had given, to whom was that given?

A. I gave that to R. H. Humphre5^

Q. And Mr. Humphrey represented the Fair-

banks Exploration Company?

A. Afterwards, yes.

Q. Not the Fairbanks Exploration Company, but
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the Pioneer Gold Dredging Company'? A. Yes.

Mr. CLARK.—That's all. [294]

Cross-examination.

(By Mr. PRATT.)

Q. Mr. McConnell, you remember when this action

was commenced; you remember when you were

served with summons? A. Yes.

Q. Where were you then? A. Northern Hotel.

Q. Here in town? A. Yes.

Qi. Did you see Mr. Stines after that? A. Yes.

Q. Didn't you ask him, about the first thing

you said, ''What about this lawsuit?"

Mr. CLARK.—Now, if the Court please, we have

been precluded from going into that and we object

on the ground this is not cross-examination.

The COURT.—Objection sustained.

Q. This action was commenced on the 15th of

October last year, and you saw him after that?

A. Yes.

Q. About how long after?

A. Well, I don't know. It was a day or two.

I know I went up to see Mr. Lewis and he directed

me to go down and see Stines, and said he might

possibly come down with me, but he didn't.

Mr. PRATT.—All right. That's all.

(Witness excused.) [295]

Mr. CLARK.—Defendant rests.

(Defendant rests his case in surrebuttal.)

Whereupon an adjournment was taken until

Thursday, May 28, 1925, 10 o'clock A. M.
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MORNING SESSION.
Thursday, May 28, 1925, 10 o'clock A. M.

Mr. CLARK.—If the Court please, may I have

permission to reopen the surrebuttal to ask Mr.

Vedin just a couple of questions'?

The COURT.—Any objection?

Mr. PRATT.—I don't think so.

TESTIMONY OF G. A. VEDIN, FOR DEFEND-
ANT (RECALLED IN SURREBUTTAL.)

G. A. VEDIN, recalled in surrebuttal as a witness

on behalf of the defendant, further testified as fol-

lows:

Direct Examination.

(By Mr. CLARK.)

Q. Mr. Vedin, this claim in controversy has been

optioned by you to the company for which Mr.

Stines is manager, has it not?

Mr. PRATT.—I object to that as incompetent,

irrelevant and immaterial.

Mr. CLARK.—It is preliminary, if the Court

please. [296]

The COURT.—Overruled.
A. It was a stipulation. I optioned some other

ground with it on stipulations.

Q. Part of the stipulation is that they are to

finance the defense of this action, is it not, Mr.

Vedin?

Mr. PRATT.—I object to that as incompetent,

irrelevant and immaterial.

The COURT.—Overruled.
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A. Not exactly; tlie substance.

Mr. CLARK.—That's aU.

Mr. PRATT.—That's all.

(Witness excused.)

Mr. CLARK.—We rest, if the Court please.

(Defendant rests his case in surrebuttal.)

(Argument to the jury by respective counsel.)

Whereupon an adjournment was taken until 2

o'clock P. M.

AFTERNOON SESSION.

Thursday, May 28, 1925, 2 o'clock P. M.

(Argument resumed.)

(Recess.)

(Arguments closed.) [297]

[Title of Court and Cause.]

INSTRUCTIONS OF THE COURT.
Members of the Jury:

I.

You are instructed that this is an action at law

in ejectment between plaintiff and defendant to

determine the right of possession and title to cer-

tain placer mining property situate in the Fair-

banks Recording District, Territory of Alaska.

The plaintiff in his complaint alleges that he

is, and at all times mentioned in his complaint

has been, a citizen of the United States; that for a

long time hitherto he has been and now is the

owner and entitled to the immediate possession as

against all persons other than the United States,

under the mineral land laws of the United States

and the Territory of Alaska, of the following de-



O. A. McConnell. 305

scribed placer mining ground situate in the Fair-

banks Recording Precinct, Fourth Division, Alaska,

to wit:

The second tier of benches, right limit, op-

posite and up the hill from creek claim [298]

No. 15 below Discovery, on Cleary creek, a

tributary of the Chatanika river, containing

about 20 acres; and the Lane creek placer

mining claim No. 16 below Discovery on said

Cleary creek, containing about 18:08 acres,

and adjoining on its southerly or southeast-

erly side line the said second tier of benches,

right limit, opposite creek claim No. 15 below

Discover}^ as the same is more full}^ described

above.

That on or about the 6th day of December, 1923,

the defendant wrongfully entered upon said placer

mining ground and wrongfully ousted plaintiff from

his lawful possession thereof, and having caused

mineral survey No. 1711 to be prepared, filed the

same on said day, together with his application for

patent, in the United States Land Office in the

Fairbanks Land District, at Fairbanks, Alaska,

which said application for patent is now pending

and undisposed of therein.

That in said mineral survey No. 1711 and applica-

tion for patent defendant asks that a patent be

issued by the United States to him for a parcel

of placer mining ground about 1518.9 feet in length

by about 689.9 feet in width, which he calls in said

application for patent "No. 16 below Discovery on

Oleary creek," the same including in its exterior
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boundaries all of the said Lane creek placer mining

claim No. 16 below Discovery on Cleary creek afore-

said, as well as a triangular strip of placer mining

ground containing 1.92 acres in the northwest corner

and westerly end of said second tier of benches, op-

posite creek claim No. 15 below Discovery on Cleary

creek aforesaid.

That the said mineral survey No. 1711 and appli-

cation for patent were filed in said Land Office by

the defendant on December 6, 1923, and a notice

thereof published in the "Fairbanks Daily News-

Miner," a newspaper published at [299] Fair-

banks, Alaska, commencing on the 13th day of De-

cember, 1923, the last publication of said notice

occurring on the 12th day of February, 1924. That

during said period of publication of said notice,

and the eight months following said last publica-

tion, and on the 10th day of October, 1924, plaintiff

Vedin prepared and filed in said Land Office his

protest and adverse claim to defendant's applica-

tion for patent, which said adverse claim now re-

mains on file in said Land Office, and this action of

ejectment against the defendant to determine the

ownership and right of possession of the mining

ground described in said mineral survey No. 1711

and application for patent has been commenced by

the plaintiff in this court within 60 days from the

date of the filing of said adverse claim pursuant

to the laws of the United States in relation to

mineral ground.

That at the date of the commencement of this

action the mining ground, consisting of the said
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Lane creek placer mining claim No. 16 below Dis-

covery on Cleaiy creek, and also the triangular

strip of ground containing 1.92 acres in the north-

west comer and westerly end of said second tier of

benches, opposite creek claim No. 15 below Dis-

covery on Cleary creek aforesaid and described in

said mineral survey No. 1711 and said application

for patent, was vacant and unoccupied and not in

the actual possession of anyone, but that ever since

said 6th day of December, 1923, the defendant

has wrongfully claimed to be and acted as the owner

thereof.

The plaintiff prays judgment against the defend-

ant that he, the plaintiff, is the owner and entitled

to the immediate possession of all the mining

ground, consisting of the said Lane creek placer

mining claim No. 16 below [300] Discovery on

Cleary creek, and also a triangular strip of placer

mining ground containing 1.92 acres in the north-

west comer and westerly end of said second tier

of benches opposite said creek claim No. 16 below

Discovery on Cleary creek aforesaid, and embraced

in mineral survey No. 1711 and defendant's appli-

cation for patent, and for costs and disbursements

of this action.

II.

The defendant, O. A. McConnell, in his answer

to the complaint of plaintiff, denies that plaintiff

is and was at all times mentioned in plaintiff's com-

plaint a citizen of the United States.

The defendant further denies that said plaintiff

is the owner of placer mining claim No. 15 below



308 G. A. Vedin vs.

Discovery, right limit, of Cleary creek, second tier

of benches, consisting of 20 acres, and defendant

denies that plaintiff is the owner of placer mining

claim No. 16 below Discovery on said Cleary creek

containing about 18.08 acres, and adjoining on the

southerly or southeasterly side line the said second

tier of benches, right limit, opposite creek claim No.

15 below Discovery on Cleary creek aforesaid, or

either known as the Lane creek placer mining claim

or the Linn creek placer mining claim.

Defendant further denies that on or about the 6th

day of December, 1923, or at any other time, he

wrongfully entered on any part of either of said

mining claims and ousted plaintiff therefrom and

denies that he ousted plaintiff from any property

belonging to him described in said complaint.

[301]

Defendant admits that he caused mineral survey

No. 1711 to be made, and admits that he thereafter

filed an application for United States patent for the

property described in said mineral survey No. 1711

in the United States Land Office for the Fairbanks

Land District, at Fairbanks, Alaska, and that said

application is now pending and undisposed of

thereon; and admits that in said mineral survey

No. 1711 and in his application for patent defendant

asks that patent be issued to him by the United

States for certain placer mining ground about 1518

feet in length by about 689.9 feet in width, which

is described in said application for patent as No.

16' below Discovery on Cleary creek.

Defendant also admits that there is included
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within the exterior boundaries of said ground for

which United States patent is asked certain placer

mining ground once known as the Linn claim and by

him called No. 16 below on Cleary creek.

Defendant further admits that application for

United States patent under mineral survey No. 1711

was filed in the United States Land Office at Fair-

banks, Alaska, but denies that it was filed on the

6th day of December, 1923, and that it was filed at

any time prior to the Hth day of December, 1923.

Defendant, admits that notice of said application

was published in the manner and at the times al-

leged by plaintiff in his complaint; and further

admits that on or about the 10th day of October,

1924, the plaintiff Vedin filed in said Land Office

his protest and adverse claim to defendant's appli-

cation for patent for said placer mining [302]

ground, which said application now remains in said

Land Office on file; and further admits that plain-

tiff instituted this action within 60 days after the

filing thereof.

The defendant McConnell denies that the prop-

erty included in mineral survey No. 1711 was, at

the time of the commencement of this action, vacant

and unoccupied and not in the occupation of anyone,

and denies that his claim of ownership to said prop-

erty is wrongful or without right.

In addition to the admissions and denials by the

defendant to the matters and things alleged by

plaintiff in his complaint, the defendant McConnell

makes a further affirmative answer and defense to

plaintiff's complaint and alleges as follows:
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That on and prior to the 1st day of July, 1921,

there was in existence a certain mining claim com-

monly known as the Linn claim, being situate on

the right limit of placer mining claim No. 16 below

Discovery on Cleary creek; that the owner of said

claim failed to do and perform, or cause to be done

and performed, the annual assessment work re-

quired under and by virtue of the laws of the

United States and of the Territory of Alaska, on

said claim, or for the benefit thereof, for the year

1920, or within the extension of time granted by

resolution of Congress, which gave to the owners

of mining claims in Alaska up to and including the

1st day of July, 1921, so to perform said labor, and

at midnight of the 1st day of July, 1921, by reason

of the failure of said owner of said claim so to per-

form, or cause to be performed, said annual labor

or assessment work, said property became vacant,

[303] unappropriated public domain of the United

States, open to location and entry by any person

qualified to acquire mining property in the Terri-

tory of Alaska. That after midnight of the 1st

day of July, 1921, and in the early hours of the

morning of the 2d day of July, 1921, the defendant

herein entered on the unappropriated public domain

of the United States, and relocated, in the manner

prescribed by law, said placer mining ground that

had so lapsed and that had formerly been known as

the Linn claim, marked the boundaries thereof so

that they could be readily traced, and thereafter

completed said location and made discovery on

said claim, prepared and filed in the office of the
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Kecorder of the Fairbanks Mining and Recording

Precinct, Territory of Alaska, a certificate of loca-

tion of said claim, and said certificate of location

was filed for record on the 16th day of July, 1921.

That thereafter and on or about the 1st day of

June, 1923, defendant herein made application to

the United States Land Office at Fairbanks, Alaska,

for a mineral survey of said property, and there-

after said property was duly and regularly sur-

veyed by William A. Hesse, a mineral surveyor

commissioned by the United States Land Office

as a Mineral Surveyor for Alaska, which said sur-

vey so made by said William A. Hesse was approved

by the Surveyor General of the Territory of Alaska.

That the proper description of the said claim so

located by defendant herein and aftei-wards surveyed

by the United States Mineral Surveyor, under min-

eral survey No. 1711, as hereinabove alleged, is as

follows, to wit: "No. Sixteen below Discovery on

Cleary creek; beginning at [304] cor No. 1,

whence cor. to sees. 2, 3, 10, and 11, Tp. 3 N., R.

1 E., F. M., bears S. 2° 54' W. 753.82 ft. thence

N. 36° 44' W. 689.90 ft. to cor. No. 2, thence No.

42° 56' E. 1181.40 ft. to cor. No. 3, thence S. 66°

14' E. (>16.10 ft. to cor. No. 4, thence S. 40° 21' W.
1518.00 ft. to cor. No. 1 and place of beginning.

Area 20 acres.

That defendant herein is now, and ever since the

2d day of July, 1921, has been, the owner in fee,

subject to the paramount title of the Government

of the United States, in possession of, and entitled

to the possession of that certain placer mining
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claim known and described as No. 16 below Dis-

covery on Cleary creek, a particular description

whereof by metes and bounds, courses and distances,

is hereinabove set forth; that plaintiff herein has

no interest, right or title to any part or portion

thereof; and plaintiff's assei*ted claim in and to

said property is without right and is void.

Defendant therefore prays that plaintiff take

nothing by his complaint, and that defendant be

decreed to be the owner in fee of the property de-

scribed in said mineral survey No. 1711, subject

only to the paramount title of the Government of

the United States, and that he have judgment for

his costs incurred herein.

III.

The plaintiff Vedin has filed a reply to the fur-

ther affirmative answer and defense of the defend-

ant McConnell to his, plaintiff's, complaint, alleging

and stating as follows

:

That on and including the 2d day of July, 1921,

[305] and thereafter up to and including the 9th

day of July, 1921, the placer mining ground known

as the ^'Lane creek placer mining claim No. 16

below Discovery on Cleary creek," as the same is

fully described in paragraph 2 of his complaint, was

open, unappropriated public mineral land of the

United States; that on said 9th day of July, 1921,

plaintiff entered peaceably and made a discovery

of gold thereon, marked the boundaries thereof in

such manner that they could be readily traced, and

afterwards, an^ on the 25th day of July, 1921, filed

in the Eecorder's office at Fairbanks, Territory of
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Alaska, a certificate of location, which certificate

was duly recorded therein; that ever since said 9th

day of July, 1921, plaintiff has been and now is the

owner and entitled to the possession of said placer

claim as against all persons, subject, however, to

the paramount title of the United States.

For a further reply to said "Further answer and

defense," plaintiff admits and denies as follows:

That he admits that the mining claim described in

the complaint as the "Lane creek placer mining

claim No. 16 below Discovery on Cleary creek"

was open to relocation after midnight of the 1st day

of July, 1921, by reason of the failure of prior

owners thereof to do and perform the assessment

work thereon for the period ending at midnight of

July 1st, 1921; admits that defendant caused Min-

eral Survey No. 1711 to be prepared by a Deputy

United States Mineral Surveyor, and filed the same

in the United States Land Office at Fairbanks,

Alaska, which survey was approved by the Surveyor

General of said territory and that the description

given therein sets forth correctly the [306]

courses and distances thereof. But otherwise than

as above admitted, plaintiff denies each and every

allegation, matter and thing contained in said af-

firmative answer and defense.

IV.

You are instructed that in the trial of a civil

action, the jury and Judge of the court have separ-

ate and distinct functions to perform. It is the

duty of the jury to hear all the evidence in the case,

and to decide, subject to the instructions of the
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Court, all questions of fact arising therefrom. It

is the duty of the judge of the court to decide all

questions of law arising from the evidence, and to

instruct you upon the law applicable to the facts

and evidence in the case, and the law makes it

your duty to accept as law what is laid down as such

in these instructions.

V.

You are instructed that the issues of fact in this

case as between the plaintiff and defendant, that is

to say, what one alleges or affirms and the other de-

nies, must be decided and determined by you, and be

so determined by you according to the preponderance

of the evidence in favor of the one or the other. By
preponderance of the evidence is meant the greater

weight of the evidence when considered in connection

with all the facts in evidence on both sides and the

instructions of the court as to the rules of evidence

applicable to the facts in issue.

VI.

In this connection you are instructed that you

[307] are the sole judges of all questions of fact

and of the credibility of all witnesses appearing

before you, and of the weight and effect of the

testimony and evidence; but your power in this

respect is not arbitrary, but is to be exercised by

you in subordination to the rules of evidence laid

down in these instructions.

VII.

The burden of proof is upon the plaintiff as to all

matters of fact claimed by him affirmatively, and

equally so upon the defendant as to all matters of
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fact affirmatively claimed by him, and as between

the parties, plaintiff and defendant, if you should

find the evidence evenly balanced, or if the weight

of the evidence is on the side of the defendant, you
should then find for the defendant; otherwise you
should find for the plaintiff, if the evidence prepon-

derates in his favor

VIII.

You are instructed that you are the sole judges

of all questions of fact and of the credibility of

all witnesses appearing before you, and of the

weight and effect of the testimony and evidence ; but

youi* power in this respect is not arbitrary, but is

to be exercised by you in subordination to the rules

of evidence laid down in these instructions

IX.

The weight of the evidence is not necessarily de-

termined by the greater number of witnesses pro-

duced on one side or the other, and in considering

the evidence you are not bound to find a verdict in

conformity with the declarations of testimony of

any number of witnesses, [308] when their evi-

dence does not produce conviction in your mind,

against a lesser number of witnesses or other evi-

dence satisfying to your mind. Where the evidence

is contradictory the finding shall be according to the

preponderance of evidence. Evidence is to be

weighed and estimated not only by its own intrinsic

weight, but also according to the evidence which it is

in the power of one side to produce and the other

to contradict, and therefore if the weaker and less

satisfactory evidence is offered when it appears that
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stronger and more satisfactory was within the power

of the party, the evidence offered should be viewed

with distrust.

X.

In determining the credit you will give to a wit-

ness, and the weight and value you will attach to his

testimony, you should take into account the conduct

and appearance of the witness upon the stand; the

interest he has, if any, in the result of the trial ; the

motive he has in testifying, if any is shown; his re-

lation to or feeling for or against any of the parties

to the case ; the probability or improbability of such

witness' statements; the opportunity he had to ob-

serve and to be informed as to matters respecting

which he gave testimony before you ; and the inclina-

tion he evinced, in your judgment, to speak the

truth, or otherwise, as to matters within the knowl-

edge of such witness. It is your duty to give to the

testimony of each and all of the witnesses appearing

before you such credit as you consider the same

justily entitled to receive.

XI.

If you find that any witness has testified falsely

[309] in one part of his testimony in this case, yoa

may distrust any part, or all, of the testimony of

such witness. And if you believe from the evidence

that any witness appearing before you in this case

has w^ilfully testified falsely you are at liberty to

reject the entire testimony of such witness; but you

are not bound to reject the entire testimony of a

witness because he has testified falsely in some part

of his testimony; you should reject the false part,
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and give to the other pai*ts such weight as you may
deem they are justly entitled to receive.

You should not fail to weigh and consider fairly

and give proper weight to all testimony that you

consider truthful, and not false.

XII.

There is some evidence in this case as to oral

admissions of the defendant to persons who have

apjjeared before you as witnesses and testified to the

same. I charge you that, owing to the infirmity

of the human mind and the inability of witnesses to

repeat the exact language used by persons alleged

to have made such oral admissions, and to under-

stand it correctly and repeat it with all of its in-

tended meaning, you are to view the evidence as

to such oral admissions and statements with caution.

But if you shall find and believe that such oral

admissions were actually made by him you should

consider them as candidly and fairly as other evi-

dence in the case and give them weight accordingly.

XIII.

You are instructed that a witness may be im-

peached either by proof of contradictory statements

or statements [310] materially different and at

variance with what he may have testified to upon the

witness stand. And if you believe that any witness

in this case has been successfully impeached, you

may disregard the testimony of such witness unless

his testimony is corroborated by other credible evi-

dence in the case, and it is for you to say whether

or not you will believe the witness sought to be im-

peached, or the witness brought to impeach him, as
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the law makes it incumbent upon the jury to deter-

mine the credibility of all the witnesses appearing

and testifying before them in the trial of the case.

XIV.
You are also instructed that if you believe any

witness has been successfully impeached or contra-

dicted in regard to any matter or thing material

to the issues in this case, as defined in these instruc-

tions, you will be justified in disregarding the entire

testimony of such witness, except in so far as his tes-

timony may be corroborated by other credible evi-

dence in the case, or by facts and circumstances

proven on the trial.

XV.
You are instructed that the respective plats intro-

duced in evidence in this case are not to be consid-

ered by you as evidence of themselves, but only to

the extent that the posts, points, distances, corners,

lines, angles, and all printed or written matter of

every description thereon, are sustained by a pre-

ponderance of all the evidence in said cause, and in

so far as these things are not so sustained by the

preponderance of the whole evidence, you should re-

ject them. Their main purpose is to illustrate

[311] and explain the testimony of the various wit-

nesses who testified concerning them, and to give to

the jury a clearer understanding of the matters in

controversy herein. In making up your verdict you

should be governed solely by the evidence in the case

as it comes from the lips of the witnesses.

XVI.

You are instructed that it is admitted in this case
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by both parties that creek claim No. 16 below Dis-

covery on Cleary creek, Fairbanks Precinct, Alaska,

embraced in mineral survey No. 1711 as the same is

described in the complaint and answer in this case,

was originally located by one John Anderson, but

that he and his successors in interest failed and

neglected to do and perform the assessment work re-

quired by the laws of the United States and of the

territory for the period ending at midnight on the

first day of July, 1921, and that said creek claim No.

16 below Discovery on Cleary creek embraced in said

mineral survey No. 1711 for that reason became and

was open to relocation at any time on July 2d, 1921,

or thereafter ; and further, that the defendant O. A.

McConnell caused said mineral survey No. 1711 to

be made in the summer of 1923, and afterwards filed

the same in the United States Land Office at Fair-

banks as a basis for his pending application for a

United States patent for the ground described

therein; that at the time of making said mineral

survey, and for a long time prior thereto, and ever

since and at this time, the plaintiff Vedin was and

is the claimant of and in possession of bench claim,

second tier, right limit, opposite and up the hill

from creek claim No. 15 below [312] Discovery

on Cleary creek, Fairbanks Precinct, Alaska.

XVII.

You are instructed that in order to make a valid

location of a placer mining claim under the pro-

visions of the statutes of the United States and

Alaska, it is necessary that the locator shall be a
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citizen of the United States, or have declared his

intention to be such, and

1st. That the ground is open, unappropriated

public domain, or public mineral lands of the United

States.

2d. That a discovery of gold, or other precious

metals, be made by the locator, on or in the ground,

either upon or beneath the surface thereof, and

within the boundaries of the placer location ; that the

discovery should be such as would justify a person

of ordinary prudence, not necessarily a skilled

miner, in the further expenditure of his time or

means in an effort to develop a paying mine, taking

into consideration the character of the ground

sought to be located, its location and surroundings

with reference to the existence of other mines or dis-

coveries, if any, in the same vicinity.

3d. The placer ground sought to be located must

be marked distinctly on the ground so that its

boundaries can be readily traced. At each corner

or angle of such claim a substantial stake, post or

other monument shall be placed, and if the same is

a stake or tree it must be not less than three feet

in height above the ground, and not less than three

inches in diameter, hewed on four sides. Such

stakes or posts shall be marked with the name or

number of the claim and the number of the corner

or angle. The initial [313] stake or post shall

be one of the corner stakes. The locator shall post

or write upon such initial post or stake a notice of

location, which shall contain: (a) the name or num-

ber of the claim; (b) the name of the locator; (c)

J
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the date of discovery and of posting notice on tne

claim; (d) the number of feet in length and width

of the claim.

4th. The statutes of Alaska require that, within

ninety days after such location, the locator shall

record, with the recorder of the district where such

claim is located, a certificate of location, which cer-

tificate shall contain the name or number of the

claim, the name of the locator, date of discovery and

of posting location notice, the number of feet in

length and width of the claim, a description with

reference to some natural object, or permanent

monument, or well known mining claim, and a de-

scription of the boundaries so far as applied to the

numbering of stakes or monuments.

And you are instructed further, that a failure on

the part of the locator to make such a discovery

as the law, given in these instructions, declares to be

necessary, or a failure on his part to comply with

the markings of said claim or the posting of the

notice of location on the initial stake or post or in

the recording of such certificate of location, then

such location was and is null and void, and the

ground covered by the same remained as a part

of the public domain and was open for relocation by

any qualified locator.

XVIII.

You are instructed that it is conceded by both

parties to this action that prior to Jul}^ 2d, 1921,

creek [314] claim No. 16 below Discovery on

Cleary creek, in controversy herein, had been ap-

propriated and was owned by others than the parties
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hereto, and that such prior owners failed and neg-

lected to do and perform the assessment work

thereon for the period ending at midnight between

July 1st and 2d, 1921, and that said Creek Claim

became and was open to relocation at any time

after the beginning of July 2d, 1921. If, therefore,

you find from the evidence that the defendant O. A.

McConnell went upon said creek claim soon after

midnight of the 30th of June and the 1st day of

Jul}^, 1921, and in the early hours of July 1, 1921,

set up and marked stakes at the angles, claiming

the ground embraced within such stakes as his

placer ground, then you are instructed that said Mc-

Connell was a trespasser on said ground and could

initiate and acquire no rights thereto under the

mining laws of the United States, and such at-

tempted relocation was void; and further, that any

subsequent acts of the defendant based upon such

staking, if any, such as making discovery of gold

within the boundaries, adding to the markings of

the lines and recording a location certificate thereof,

would be of no avail to him. A mining title cannot

be initiated on placer ground appropriated and

owned by others, and if you find the facts to be as

above detained, then the defendant McConnell is not

entitled to a verdict in his favor.

XIX.
You are instructed that it is the claim and con-

tention of the plaintiff Vedin that he is the owner

and entitled to the exclusive possession of the Lane

Creek placer mining claim No. 16 below Discovery

on Cleary creek, [315] right limit, second tier
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of benches, containing about 18.08 acres, by virtue

of a valid location thereof by him on the 9th day

of July, 1921, at a time when the same was vacant

and unappropriated public domain of the United

States, subject to exploration, location and purchase

under the mining laws of the United States and the

Territory of Alaska; and also that he is the owner

and entitled to the possession of a triangular piece

of placer mining ground containing 1.92 acres in

the northwest corner and w^esterly end of a certain

placer mining bench claim on the second tier, right

limit, opposite and up the hill from creek claim No.

15 below Discovery on said Cleary creek, which

said bench claim adjoins the said Lane creek placer

claim No. 16 below Discovery on Cleary creek afore-

said, and that he is the owner and entitled to the

possession of the said described triangular piece of

placer mining ground by virtue of a good and suffi-

cient deed of conveyance of the entire bench claim

known as second tier bench, right limit, opposite

and up the hill from creek claim No. 15 below Dis-

covery on said Cleary creek, from one McNutt in

the year 1904, and that said triangular piece of

ground aforesaid, as well as the Lane creek placer

claim No. 16 below Discovery on Cleary creek, is

now claimed by the defendant McConnell as the

owner thereof, and has been embraced and included

by him within mineral survey No. 1711 and in his

application for United States patent in the United

States Land Office at Fairbanks, Alaska.

XX.
The jury is instructed that if you find from a
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preponderance of the evidence that the ground

within the [316] lines of the Lane Creek placer

mining claim, No. 16 below Discovery on Cleary

creek, as the same is described in the second para-

graph of the complaint, was unappropriated mineral

land of the United States on July 9, 1921, and sub-

ject to relocation, and that on said day Gustav A.

Vedin marked the boundaries thereof in such man-

ner that they could be readily traced, made a dis-

covery of gold within the boundaries thereof and

afterwards and within ninety days from said day

recorded in the Recording office at Fairbanks a

proper and legal location certificate thereof, then,

as matter of law, the plaintiff acquired a good and

valid mining title to said Lane Creek placer claim

No. 16 below Discovery on Cleary creek, and is en-

titled to your verdict as to that part of the ground in

controversy in this action.

The title to the triangular piece of ground con-

taining 1.92 acres in the northwest corner and

westerly end of the second tier of benches, right

limit, opposite and up the hill from Creek Claim

No. 15 below Discovery on Cleary creek, which lies

within the lines of mineral survey No. 1711 and

is in controversy, stands on a different footing. If

you find from the preponderance of the testimony

that plaintiff at the commencement of this action

was the owner and entitled to the possession of said

triangular piece of ground, you should so find

And if you find and believe from a proponderance

of the evidence that at and before the commence-
ment of the action the plaintiff was the o^mer of
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aiid entitled to the possession of all the ground in-

cluded within the boundaries of said mineral survey

No. 1711, your verdict should be for [317] the

plaintiff accordingly

XXI.

The Court instructs the jury that before you can

find a verdict in favor of the defendant McConnell

you must find and believe from the evidence that on

the 2d day of July, 1921, the said McConnell went

upon the ground in controversy, creek claim No. 16

below Discovery on Cleary creek, set up initial

stake, and placed thereon a notice giving the

dimensions of the claim and directions, and other-

wise describing it with reference to some permanent

object or monument or w^ell known mining claim,

and also placed stakes at the other angles, numbered

and properly marked, and otherwise defined the

lines of his claim in such manner as that they could

be readily traced on the ground, made a discovery of

gold within his lines, and afterwards, and within

90 days from the time of discovery, recorded in the

Recorder's office at Fairbanks a proper and legal

certificate of location. The marking of the bound-

aries, the making of a discovery of gold, and the fil-

ing and recording of a proper and legal location

certificate are all essential to the initiation of a min-

ing title, and unless you find that the defendant per-

formed all of these acts, then he got no title to the

ground; but on the other hand, if he did, then his

mining title would be good and you should find for

the defendant.
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XXII.
You are instructed that the plaintiff must prevail

on the strength of his own case, and that the burden

is on the plaintiff to prove that the ground, alleged

to be embraced within the boundaries of his loca-

tion, was vacant, [318] unappropriated land of

the United States on the 9th day of July, 1921,

when he claims he made his location ; and unless you

are satisfied, from a preponderance of the evidence,

that said ground was vacant, unappropriated land

of the United States, you cannot find a verdict for

the plaintiff.

XXIII.

You are instructed that it is the contention of

the defendant O. A. McConnell that all of the placer

mining ground included and embraced by him in

mineral survey No. 1711 and in his application for

patent in the United States Land Office at Fair-

banks was vacant and unappropriated public do-

main of the United States after midnight on the

1st day of July, 1921, and open then to exploration,

location and purchase under the mining laws of the

United States and the Territory of Alaska, with
the exception of what is know in the pleadings and

in the evidence as a triangular strip, consisting of

1.92 acres, described by the plaintiff as *'in the

northwest comer and westerly end of the second
tier of benches, right limit, opposite and up the

hill from creek claim No. 15 below Discovery on
Cleary creek," and described by the defendant as

''on the easterly side line of mineral survey No.
1711," which said triangular strip is a portion of
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bench placer mining claim No. 15 below Discovery,

second tier, right limit, of Cleary creek, and which

said triangular strip, consisting of 1.92 acres as

aforesaid, defendant admits and concedes is the

property of plaintiff Vedin as a part and portion of

said bench placer mining claim No. 15 below dis-

covery, second tier, right limit, of Cleary creek;

and he further contends that he, the defendant,

after midnight of [319] July 1st and on July 2d,

1921, entered upon the ground included in said

mineral survey No. 1711, excluding, however, said

triangular strip of 1.92 acres as aforesaid, and made

a valid location thereof imder the mining laws of

the United States and of the Territory of Alaska.

XXIV.
You are instructed that if you are satisfied from a

preponderance of the evidence that the defendant

O. A. McConnell went on the vacant, unappropri-

ated public lands of the United States at any time

after midnight at the end of the first day of July,

1921, and located the ground claimed by him in

this action, and that he thereafter on said day

perfected his location by placing stakes at each

corner or angle thereof, said stakes or posts be-

ing not less than 3 feet in height above the ground

and 3 inches in diameter, hewed or blazed on the

four sides, and marked with the name or number
of the claim, and designated by number of the

corner or angle of said claim, and marked the

boimdaries of said claim so that they could be

readily traced, by cutting or blazing brush or trees

along said lines where same was necessary, and
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that his notice of location was written on one of the

corner stakes, and that the said comer stakes were

numbered consecutively, and that he on said day

made discovery of gold on said ground, and there-

after filed a certificate of location of said claim

as required by law in the Recorder's office of the

Fairbanks Recording Precinct within ninety days

after the date of said location, then you are further

instructed that said acts constituted a valid location

and appropriation of the area so staked by him, and

that said ground would not thereafter [320] be

open for location by plaintiff Vedin on the 9th of

July, 1921, and your verdict should then be for the

defendant.

XXV.
You are instructed that if you find and believe

from a preponderance of the whole evidence in

the case that the defendant McConnell made no

bona fide attempt to locate the ground in contro-

versy on the night of June 30th and morning of

July 1st, 1921, but merely made a bluff at doing

so for some reason of his own, and that he actually

made a valid location of the ground in controversy

on the morning of the 2d day of July, 1921, but

that on the location notice which he claims he

posted in a box on the ground he claimed his loca-

tion as of midnight July 1st, 1921, and in the certifi-

cate of location thereafter recorded by him the

date was stated to be the 1st day of July, 1921,

such discrepancies in statements as to time and
his failure to claim in his recorded notice that the

ground was staked after midnight of July 1st would
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not of themselves iii any way tend to invalidate

his said location, provided you believe such location

was actually made on the 2d day of July, 1921.

XXVI.
You are further instructed that in locating a

placer mining claim the order in which the acts

necessary to a valid location are performed is not

material. That is to say, the locator may make a

discovery first, then place the stakes or mark the

boundaries, or he may mark the boundaries first

and afterwards make a discovery and place the

stakes, provided that the rights of no other person

has intervened before completion. And you are

[321] further instructed that a substantial compli-

ance with the laws governing the location of placer

mining claims is all that the law requires.

XXVII.
You are instructed that you should consider no

evidence sought to be introduced but excluded by

the Court, nor should you consider any evidence

stricken from the record by the Court, nor should

you take into consideration in making up your

verdict any knowledge or information known to you,

not derived from the evidence given by the wit-

nesses on the witness-stand. Whatever verdict is

warranted by the evidence under the instructions

of the Court you should return, as you have sworn

so to do.

XXVIII.
You are further instructed that since you are

the sole judges of all facts which have been proven

in the trial, you should not permit remarks or ex-
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pressions of opinions by counsel to influence your

judgment, except as the same conform to the facts

proven, or are reasonably deducible from such facts

and the law of the case as laid down in these in-

structions.

XXIX.
As you have been already instructed, your duty

is to determine the facts of the case from the evi-

dence submitted and these instructions, and the

Court does not attempt to invade this scope of your

duty, and does not intend by any single instruction

or by the instructions as a whole to indicate how
you shall find the facts or what your verdict shall

be.

XXX.
The jury should endeavor to agree on a verdict.

[322] No juror from mere pride of opinion

hastily formed or expressed should refuse to agree,

nor, on the other hand, should he surrender any

conscientious views founded on the evidence. It

is the duty of each juror to reason with his fellows

concerning the facts, with an honest desire to ar-

rive at the truth and with a view of arriving at

a verdict.

It should be the object of all the jury to arrive

at a common conclusion, and to that end to delib-

erate together with calmness.

It is your duty to agree upon a verdict, if that be

possible, without a violation of conscientious con-

victions.

XXXI.
You are instructed that whatever verdict the
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jury in tbis case may render herein, the said verdict

should find that the plaintiff, Gustav A. Vedin,

is the owner and entitled to the possession of that

certain triangular strip of ground mentioned in

the pleadings and in the evidence as consisting of

1.92 acres, described by the plaintiff as "in the north-

west corner and westerly end of the second tier of

benches, right limit, opposite and up the hill from

creek claim No. 15 below Discovery, on Cleary

creek, Fairbanks Recording District, Alaska," and

described by the defendant as "on the easterly side

line of mineral survey No. 1711," the defendant

McConnell having conceded on the trial that said

triangular strip is a portion of bench placer claim

No. 15 below Discovery, second tier, right limit,

Cleary creek, Fairbanks Recording District, Alaska.

XXXII.
You are instructed that it is manifestly impos-

sible [323] for the Court to cover the law of this

case in merely one, or even a few, instructions, and

therefore you should not single out any one instruc-

tion to the exclusion of all others as governing the

decision of this case, but you should carefully and

seriously consider all these instructions on the law

of the case together and not disconnectedly.

Pursuant to these instructions I have prepared

two forms of verdict which you will take into the

jury-room, and you will sign, by your foreman, the

one upon which you unanimously agree and return

it into court as your verdict. The other form you
will destroy.

The first form of verdict finds in favor of the
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plaintiff and the second in favor of the defendant.

Herewith I hand you these instructions for your

guidance, together with such exhibits as have been

introduced in evidence, and the pleadings in the

case, and the forms of verdict above mentioned.

CECIL H. CLEGG,
District Judge.

Dated at Fairbanks, Alaska, this 28th day of

May, 1925. [324]

PLAINTIFF'S EXCEPTIONS TO COURT'S
INSTRUCTIONS TO THE JURY.

Mr. PRATT.—Instruction No. 12 is excepted to

on the ground that there was no testimony of the

kind mentioned in the instruction, and it is there-

fore inapplicable.

The COURT.—The exception is allowed.

Mr. PRATT.—I except to instruction No. 15 on

the subject of plats and their weight as evidence,

upon the ground that after plats are allowed in

evidence, and especially after they are verified by

witnesses on both sides, they then stand on the same

footing as any other documentary piece of evidence,

and this seems to deny them that dignity, and for

that reason I except to it.

The COURT.—The exception will be allowed.

Mr. PRATT.—Plaintiff excepts to instruction

No. 25 as not supported by any evidence, or any

sufficient evidence. The basis of it is contrary to

the evidence. It is invading the province of the

jury by telling them what weight they ought to

ascribe to the discrepancies in the statements men-
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tioiied instead of just leaving it to them, that if

they find, notwithstanding those discrepancies, that

it was in fact located on the 2d he still would be

safe, but it isn't exactly told that way. For those

reasons the plaintiff excepts to this instruction.

The COURT.—Exception allowed. [325]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

The plaintiff moves the Court for an order setting

aside the verdict of the jury rendered herein on May
28th, 1925, and granting him a new trial of the said

cause for the following reasons

:

1st. For the reason that the verdict itself is

illegal and void in this, that it is uncertain and in-

capable of being made certain by reference to the

pleadings in the case, is contradictory, fails to show

that the defendant was or is a citizen of the United

States, and fails to furnish a foundation for a judg-

ment in favor of either party.

2d. Because of the insufficiency of the evidence

to justify the said verdict.

3d. Because the said verdict is contrary to the

law of the case.

4th. For errors of law occurring at the trial and

excepted to by the plaintiff at the time, to wit

:

(a) For the sustaining of an objection by the

defendant to an impeaching question propounded by

plaintiff's attorney to the mtness Morris O'Leary

with [326] reference to a conversation had by
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him at Chatanika, Alaska, on the afternoon of July

1st, 1921, with one Joe Girtz, the subject of the con-

versation being the statement by the witness to the

said Girtz that he had seen the defendant O. A.

McConnell the morning of that same day staking

creek claim No. 16 below Discovery on Cleary creek.

(b) For errors in the rulings of the Court in over-

ruling plaintiff's objections to questions propounded

by defendant's attorney to the witness Morris O'-

Leary and Sam Weis with reference to a conversa-

tion had by the said O'Leary with the said Weis

during the day of July 2d, 1921, which conversations

had reference to a statement made by the said

O'Leary to the said Weis that he had seen

the defendant O. A. McConnell that morning, that

is, the morning of July 2d, 1921, staking the

said creek claim.

(c) Error of the Court in giving and reading

to the jury instruction No. 25 on the subject of mis-

takes by the defendant O. A. McConnell in dates

posted by him on the ground and in his location

certificate not having any effect upon the validity of

his location, provided the jury believed that the

location was actually made on the 2d day of July,

1921.

LOUIS K. PRATT,
Attorney for Plaintiff.

Service of a copy of the foregoing Motion for

New Trial accepted this 1st day of June, 1925.

JOHN A. CLARK,
Attorney for Defendant. [327]
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[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

I, Cecil H. Clegg, Judge of said court, do hereby

certify that the above and foregoing contains a true

and correct transcript of all the evidence, oral and

documentary, introduced and heard at the trial of

the said action, with exceptions taken to the rulings

of the Court in respect thereto during the trial;

the instructions of the Court and the excep-

tions taken thereto by plaintiff, and the motion for

a new trial, and all other matters and things occur-

ring at the trial not otheiwise of record.

And I do hereby settle, allow and sign the same

as and for a true bill of exceptions of all the matters

and things therein contained, in order that the same

be refiled by the clerk, and when refiled that the

same be and remain a part of the record in the case.

Dated at Fairbanks, Alaska, this 27th day of

August, 1925.

CECIL H. CLEGG,
District Judge.

Sendee hy copy of the foregoing proposed Bill

of Exceptions, admitted this 18th day of August,

1925.

JOHN A. CLARK.
Attorney for Defendant.

Entered in Court Journal No. 16, page 366. [328]
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STATEMENT OF FACTS.

[Endorsed] : Filed Oct. 15, 1924.

In the District Court for the Territory of Alaska,

Fourth Judicial Division.

No. 2729.

OUSTAV A. VEDIN,
Plaintiff,

vs.

O. A. McCONNELL,
Defendant.

COMPLAINT.

The plaintiff for a cause of action against the de-

fendant alleges:

I.

That the plaintiff is, and at all times mentioned

in this complaint has been, a citizen of the United

States.

II.

That plaintiff, for a long time hitherto has been

and now is the owner and entitled to the immediate

possession as against all persons other than the

United States, under the mineral land laws of the

United States and the Territory of Alaska, of the

following described placer mining ground, situate

in the Fairbanks Recording Precinct, Fourth Judi-

cial Division, Terrtory of Alaska, to wit:

The second tier of benches, right limit oppo-

site and up the hill from creek claim No. 15
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below Discovery, on Cleary creek, a tributary of

the Chatanika river, containing about 20 acres;

and the Lane creek placer mining claim No. 16

K. w. T. below Discovery on said Cleary creek,
Clerk
May 25/25 Containing about 16.18 acres, and ad-

joining on its southerly 18.08 [329]

or southeasterly side line the said second tier of

benches, right limit, opposite creek claim No.

15 below Discovery as the same is more fully

described above.

III.

That on or about the 6th day of December, 1923,

the defendant wrongfully entered upon the placer

mining ground described below in this paragraph,

and wrongfully ousted plaintiff from his lawful pos-

session thereof, and having caused Mineral Survey

No. 1711 to be prepared, filed the same on said day

together with his application for patent, in the

United States Land Office, in the Fairbanks Land
District at Fairbanks, Alaska, which said applica-

tion for patent is now pending and undisposed of

therein. That in said Mineral Survey No. 1711 and

application for patent, defendant asks that a patent

be issued by the United States to him for a parcel

of placer mining ground about 1518.9 feet in length

by about 689.9 feet in width, which he calls in said

papers "No. 16 below Discovery on Cleary Creek,"

the same including in its exterior boundaries all of

the said Lane Creek placer mining claim No. 16

below Discovery as described in paragraph II.

above, and a triangular strip of ground containing
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1.92

E. w.T. 3.82 acres in the northwest corner and

5/25/25 westerly end of said second tier of benches,

opposite creek claim No. 15 below Discovery on

Cleary Creek, as the same is particularly described

in paragraph II. hereof.

IV.

That the said Mineral Survey No. 1711 and ap-

plication for patent were filed in said Land Office

by defendant on December 6th, 1923, and a notice

thereof was published in the "Fairbanks Daily

News-Miner," a newspaper published at Fairbanks,

Alaska, commencing on the 13th day of December,

1923, the last publication of said notice occurring

on the [330] 12th day of February, 1924. That

during said period of publication of said notice and

the eight months following said last publication, and

on the 10th day of October, 1924, plaintiff prepared

and filed in said Land Office his protest and ad-

verse claim to defendant's said application for pat-

ent, which said adverse claim now remains on file

in said Land Office, and this action of ejectment

against the defendant to determine the ownership

and right of possession of the mining ground de-

scribed in said Mineral Survey No. 1711 and appli-

cation for patent, has been commenced by plaintiff

in this court within sixty days from the date of

the filing of said adverse claim, pursuant to the laws

of the United States in relation to mineral ground.

V.

That at the date of the commencement of this

action in this court the mining ground described in

paragraph III. hereof and in said Mineral Survey
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No. 1711 and said application for patent, was and is

vacant and unoccupied and not in the actual posses-

sion of anyone, but ever since said 6th day of De-

cember, 1923, the defendant has wrongfully claimed

to be and acted as the owner thereof.

VI.

That in the making and filing of said protest and

adverse claim, plaintiff was compelled to and in fact

did, expend for an abstract of title to said bench

claim the sum of Twenty-five Dollars ($25.00), and

has paid his attorney for the preparation of such

adverse claim the further sum of One Hundred

Fifty Dollars ($150.00).

Clause No. 6 ordered stricken from the Complaint by the Court,

on Wednesday, December 17, 1924.

ROB'T. W. TAYLOR, Clerk.

WHEREFORE, the plaintiff prays judgment

against the defendant that he (plaintiff) is the

owner, and entitled to [331] the immediate pos-

session, of all the mining ground embraced in and

described in paragraph III of this complaint, said

Mineral Survey No 1711 and defendant's applica-

tion for patent, and that he be awarded restitution

thereof, also for the said sum of One Hundred

Seventy-five Dollars ($175.00) and the costs and

disbursements of the action, and for a reasonable

sum as the fee of his attorney in the prosecution

of this action.

LOUIS K. PRATT,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Gustav A. Vedin, being first duly sworn, on oath
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says: That be is the plaintiff named in the fore-

goirg act.'on; that he has read said complaint, knows

^he cor tents thereof, and that the same is true

as he verily believes.

GUSTAV A. VEDIN,

Subscribed and sworn to before me this 15th day

of October, 1924.

[Notary Seal] LOUIS K. PRATT,
Notary Public for Alaska.

My commission expires June 25th, 1928.

Servi<ie of the foregoing complaint accepted this

day of October, 1924.

• [332]

[Title of Court and Cause.]

[Endorsed]: Filed Nov. 14, 1924.

MOTION TO STRIKE AND TO MAKE MORE
DEFINITE AND CERTAIIS.

Comes now the defendant above named and moves

this Court for an order, striking from plaintiif's

complaint, on file herein, the following parts and

portions, to wit:

1.

Strike all of paragraph V of said complaint, for

the reason that the matters and things therein

set forth are sham, frivolous, irrelevant, and re-

dundant.

2.

Strike all of paragraph VI of said complaint,

for the reason that the matters and thin<?s therein^O'
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set forth are sham, frivolous, irrelevant, and re-

dundant.

Without waiving defendant's motion to strike,

heretofore made, and expressly insisting thereon,

but in the event said motion should be overruled,

the defendant now moves this Court to require

the plaintiff to make his complaint on file herein

more definite and certain in the following particu-

lars, to wit:

i.

To make paragraph II therein more definite and

certain b}^ setting forth when or at what time

plaintiff became the owner and entitled to the

possession of the mining property described in

said complaint.

ii.

To make paragraph III thereof more definite and

certain by setting forth a more particular descrip-

tion of that portion of the claim described therein

as second tier bench opposite creek [333] claim

No. Fifteen below Discovery on Cleary Creek,

which is alleged to be overlapped by defendant's

mineral survey to the extent of 3.82 acres, and to

describe said overlapped area by metes and bounds.

Dated at Fairbanks, Alaska, on this, the 14th

day of November, A. D, one thousand nine hundred

twenty-four.

JOHN A. CLARK,
Attorney for Defendant.

Due service hereof admitted this 14 Nov., 1924.

LOUIS K. PRATT,
Attorney for Plaintiff. [334]
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[Title of Cause.]

ORDER DENYING DEFENDANT'S MOTIONS
TO MAKE MORE DEFINITE AND CER-
TAIN, AND TO STRIKE, EXCEPT AS TO
PARAGRAPH V OF COMPLAINT.

Now on this day came Louis K. Pratt, counsel

for plaintiff, came also John A. Clark, Esq., counsel

for defendant, and the Court having heretofore and

on the 26th day of November, 1924, taken defend-

ant's motions to strike and to make more definite

and certain, under advisement and now being fully

and duly advised in the premises,

—

IT IS ORDERED that the defendant's motion to

make more definite and certain be and is hereby

denied, and defendant's motion to strike be and

is hereby denied except as to paragraph VI of the

complaint which is hereby granted, and the Clerk

on motion of counsel for plaintiff is hereby

directed to note in margin of the complaint that

said clause is stricken.

Entered in Court Journal No. 16, page 206, Dec.

17, 1924. [335]

[Title of Court and Cause.]

[Endorsed]: Filed Dec. 23, 1924.

ANSWER.

Comes now the defendant above named and for

answer to plaintiff's complaint on file herein admits,

denies, and alleges as follows, to wit:
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1.

Answering the allegations of paragraph 1, de-

fendant alleges that he has no knowledge or in-

formation sufficient to enable him to form a belief

as to the matters and things therein contained,

and basing his denial on such lack of information

and belief, denies the same.

2.

Answering the allegations of paragraph II, de-

fendant alleges that he has no knowledge or in-

formation sufficient to form a belief as to whether

or not plaintiff is the owner of No. Fifteen below

Discovery, second tier, right limit, of Cleary Creek,

and basing his denial on such lack of information

and belief, denies the same, and expressly denies

that the plaintiff is the owner of the property

therein described as the Linn Creek placer mining

claim No. Sixteen below Discovery on Cleary Creek.

3.

Answering the allegations of paragraph III,

defendant denies that, on or about the 6th day of

December 1923, or at any other time, he wrong-

fully entered on the mining property described in

said paragraph and ousted plaintiff therefrom, or

that he ousted him from any property belonging to

plaintiff described in [336] said complaint. Ad-

mits that defendant caused Mineral Survey No. 1711

to be made on certain property hereinafter de-

scribed. Admits that defendant filed an applica-

tion for United States patent for the mining prop-

erty described in said Mineral Survey No. 1711, in

the United States Land Office for the Fairbanks
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Land District at Fairbanks, Alaska, and that said ap-

plication is now pending and undisposed of therein.

Admits that, in said Mineral Survey No. 1711 and

application for patent, defendant asked that a pat-

ent be issued by the United States to him for the

parcel of placer mining ground about 1518.9 feet

in length by about 689.9 feet in width which is de-

scribed in said application as No. Sixteen below Dis-

covery on Cleary Creek. Admits that there is in-

cluded within the boundaries of said ground for

which United States patent is asked certain min-

ing ground once known as the Linn claim, known as

No. Sixteen below on Cleary Creek. And denies

each and every other matter and thing in said

paragraph contained.

4.

Answering the allegations of paragraph IV,

defendant admits that application for United

States patent under Mineral Survej^ No. 1711

was filed in the United States Land Office,

but denies that it was filed on the 6th day of

December, 1923, or at any time prior to the 11th

day of December, 1923. Admits that notice of

such application was published in the '^ Fairbanks

Daily News-Miner," a newspaper published at Fair-

banks, Alaska, commencing on the 13th day of

December, 1923, and ending on the 12th day of

February, 1924. Admits that, on or about the 10th

diSij of October, 1924, plaintiff herein filed in said

Land Office his protest and adverse claim to de-

fendant's said application for patent, which now
remains in said Land Office on file, and that plain-
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tiff, within sixty days thereafter, instituted this

action.

5.

Answering the allegations of paragraph V, de-

fendant [337] denies that the property included in

Mineral Survey No. 1711 is vacant and unoccupied

and not in the occupation of anyone. Admits that

the defendant herein claims said property, and de-

nies that said claim of ownership is wrongful or

without right.

6.

Answering the allegations of paragraph VI, de-

fendant alleges that he has no knowledge or in-

formation as to the matters and things therein con-

tained sufficient to form a belief, and basing his de-

nial on such lack of information and belief, denies

the same.

For a further affirmative answer and defense to

plaintiff's complaint, defendant alleges as follows,

to wit:

That on and prior to the 1st day of July, 1921,

there was in existence a certain mining claim, com-

Linn
monly known as the Lane claim, being situate on the

right limit of placer mining claim No. Sixteen below

Discovery on Cleary Creek; that the owner of said

claim failed to do and perform, or cause to be done

and performed, the annual assessment work re-

quired under and by virtue of the laws of the United

States and of the Territory of Alaska, on said claim

or for the benefit thereof, for the year 1920, or



346 G, A. Vedin vs.

within tlie extension of time granted by resolution of

Congress, which gave to the owners of mining claims

in Alaska up to and including the 1st day of July,

1921, so to perform said labor, and at midnight of

the 1st day of July, 1921, by reason of the failure of

said owner of said claim so to perform, or cause to

be performed, said annual labor or assessment work,

said property became vacant, unappropriated, pub-

lic domain of the United States, open to location

and entry by any person qualified to acquire mining

property in the Territory of Alaska. That, after

midnight of the 1st day of July, 1921, and in the

early hours of the morning of the 2d day of July,

1921, the defendant herein entered on the [338]

upappropriated public domain of the United States,

and relocated, in the manner prescribed by law, said

placer mining ground that had so lapsed and that

Linn
had formerly been known as the Lane claim, marked

the boundaries thereof so that they could be readily

traced, and thereafter completed said location and

made discovery on said claim, prepared and filed in

the office of the Recorder of the Fairbanks Mining

and Recording Precinct, Territory of Alaska, a

certificate of location of said claim, and said cer-

tificate of location was filed for record on the 16th

day of July, 1921. That thereafter and on or about

the 1st day of June, 1923, defendant herein made ap-

plication to the United States Land Office at Fair-

banks, Alaska, for a mineral survey of said prop-

erty, and thereafter said property was duly and
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regularly surveyed by William A. Hesse, a mineral

surveyor commissioned by the United States Land

Office as a Mineral Surveyor for Alaska, which said

survey so made by said William A. Hessee was ap-

proved by the Surveyor General of the Territory of

Alaska.

That the proper description of the said claim

so located by defendant herein and afterwards sur-

veyed by the United States Mineral Surveyor, under

Mineral Survey No. 1711, as hereinabove alleged, is

as follows, to wit: "No. Sixteen below Discovery on

Cleary Creek: beginning at cor. No. 1, whence cor.

to sees. 2, 3, 10, and 11, Tp. 3 N., R. 1 E., F. M.,

bears S. 2°54' W. 753.82 ft. thence N. 36°44' W.
689.90 ft. to cor. No. 2, thence N. 42° 56' E. 1181.40

ft. to cor. No. 3, thence S. 66° 14' E. 646.10 ft. to

cor. No. 4, thence S. 40°21' W. 1518.00 ft. to cor. No.

1 and place of beginning. Area 20 acres.
'^

K. W. T.

Clerk. defendant
May 28, That plaintiff herein is now, and ever
1925

since the 2d day of July 1921 has been,

the owner in fee, subject only to the paramount title

of the Government of the United States, in posses-

sion of, and entitled to the possession of that certain

placer mining claim known and described as No.

Sixteen below Discovery on Cleary [339] Creek,

a particular description whereof by metes and

bounds, courses and distances, is hereinabove set

forth; that plaintiff herein has no interest, right,

or title to any part or portion thereof; and plain-
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ti:ff 's asserted claim in and to said property is with-

out right and is void.

WHEREFORE: Defendant prays that plaintiff

take nothing by Ms said cause of action and that

the title of defendant in and to the mining property

so located by him and hereinbefore particularly de-

scribed be quieted; that defendant be decreed to be

the owner in fee thereof, subject only to the para-

mount title of the Government of the United States

;

and that defendant have judgment for his costs

incurred herein, including a reasonable fee, to be

fixed by this Court, for defendant's attorney.

JOHN A. CLARK,
Attorney for Defendant.

United States of America,

Territory of Alaska,—ss.

0. A. McConnell, being first duly sworn, accord-

ing to law, on oath deposes and says:

I am the defendant above named; I have heard

read the within and foregoing answer ; know the con-

tents thereof; and the matters and things therein

set forth are true, as I verily believe.

O. A. McCONNELL.

Subscribed and sworn to before me on this the

20th day of October, A. D. 1924.

[Notary Seal] JOHN A. CLARK,
Notary Public in and for the Territory of Alaska.

My commission expires 24 April, 1926.
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Due service hereof admitted this 23 December,

1924.

LOUIS K. PRATT,
Attorney for Plaintiff. [340]

[Title of Court and Cause.]

[Endorsed] : Filed Dec. 29, 1924.

REPLY.

For reply to that part of the answer commencing

at line 10 from the top on page 3 and extending to

the prayer and designated "For a further affirma-

tive answer and defense to plaintiff's complaint,"

plaintiif alleges and states

:

That on and including the 2d day of July, 1921,

and thereafter up to and including the 9th day of

July, 1921, the placer mining ground known as the

*'Lane creek placer mining claim No. 16 below

Discovery on Cleary creek," as the same is fully

described in paragraph 2 of his complaint, was open,

unappropriated public mineral land of the United

States; that on said 9th day of Jul}^, 1921, plain-

tiff entered peaceably and made a discovery of gold

thereon, marked the boundaries thereof in such man-

ner that they could be readily traced, and after-

wards, and on the 25th day of July, 1921, filed

in the Recorder's office at Fairbanks, Territory of

Alaska, a certificate of location, which certificate

was duly recorded therein; that ever since said
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9th day of July, 1921, plaintiff has been and now is

the owner and entitled to the possession of said

placer claim as against all persons, subject, however,

to the paramount title of the United States. [341]

For a further reply to said "Further answer and

defense," plaintiff admits and denies as follows:

That he admits that the mining claim described

in the complaint as the "Lane creek placer mining

claim No. 16 below Discovery on Cleary creek" was

open to relocation after midnight of the 1st day of

July, 1921, by reason of the failure of prior owners

thereof to do and perform the assessment work

thereon for the period ending at midnight of July

1st, 1921; admits that defendant caused Mineral

Survey No. 1711 to be prepared by a Deputy

United States Mineral Surveyor, and filed the same

in the United States Land Of&ce at Fairbanks,

Alaska, which survey was approved by the Sur-

veyor-General of said territory and that the descrip-

tion given therein sets forth correctly the courses

and distances thereof: But otherwise than as above

admitted plaintiff denies each and every allegation,

matter and thing contained in said affirmative

answer and defense.

WHEREFORE, plaintiff, having made reply to

the new matter appearing in the answer, prays

judgment as in his complaint.

LOUIS K. PRATT,
Attorney for Plaintiff.
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Copy rec'd this 29 Dec. 1924.

JOHN A. CLARK,
Atty. for Defdt. [342]

United States of America,

Territory of Alaska,—ss.

Gustav A. Vedin, being first duly sworn, on oath

says: That he is the plaintiff named in the fore-

reply

going action ; that he has read the foregoing answer,

knows the contents thereof, and that the same is

true as he verily believes.

GUSTAV A. VEDIN.

Subscribed and sworn to before me this 29th day

of December, 1924.

[Notary Public Seal] LOUIS K. PRATT,
Notary Public for Alaska.

My commission expires June 25th, 1928.

Service of a copy of the foregoing reply accepted

this day of December, 1924.

Attorney for Defendant. [343]

[Title of Cause.]

TRIAL BY JURY.

Now on this day this cause came on regularly for

hearing, the plaintiff appearing in person and rep-

resented by Louis K. Pratt, Esq., the defendant

appearing in person and represented by John A.
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Clark, Esq. Both sides annoimcing themselves

ready the following proceedings were had, to wit:

The United States Marshal having made return

on the writ of venure facias issued in this cause

May 21, 1925, the following persons answered to

their names.

Archie Mclntyre, John Truran,

Wm. Gobracht, Austin Gibbs,

J. E. Mcintosh, F. G. Vogelsang,

W. V. Perry, Rob't. Staples,

Walter Fisher, Wm. Huber,

J. M. Cunningham, D. Van Curler.

WHEEEUPON the above-named persons were

duly sworn by the Clerk and examined as to their

qualifications by the Court; and the Court directed

the Clerk to place the names of the members of the

special venire in the trial jury-box together with

the names of the members of the regular panel of

petit jurors residing at Fairbanks and Graehl not

heretofore excused.

The Clerk, under direction of the Court proceeded

to draw from the trial jury-box the names of the

regular panel of petit jurors and the names of the

special venire and counsel for the respective parties

examined and exercised their challenges against

said jurors so drawn until both sides were satis-

fied with the jury and the jury was complete, con-

sisting of the following named persons, to wit:

[344]

Edna G. Pilgrim, John Truran,

W. V. Perry, E. F. McAtee,

F. G. Vogelsang, Rob't. Staples,
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D. Van Curler, Max Behlke,

J. E. Mcintosh, M. Casalegno,

Mrs. M. Knuppe, Wm. Furness.

Which said jury was duly sworn to try the issues

in the said cause, and the members of the special

venire not engaged in the trial of this cause were

excused from further attendance and the members

of the regular panel of petit jurors residing at

Fairbanks and Graehl not engaged in the trial of

this cause were excused to report at 10:00' o'clock

A. M. of Wednesday, June 3, 1925.

At 11:50 A. M., after duly admonishing the jury,

Court declared recess until 2:00 P. M.

Entered in Court Journal No. 16, page 320.

May 25, 1925.

2:00 P. M.

And now came the jury and being called, each

answered to his or her name, came the respective

parties and respective counsel as heretofore, the

trial of this cause was resumed.

Opening statement to the jury was had by Louis

K. Pratt, Esq., for the plaintiff.

Opening statement to the jury was had by John
A. Clark, Esq., for the defendant.

On motion of John A. Clark, Esq., counsel for

defendant, all witnesses except the one testifying

were by direction of the Court, excluded from the

courtroom during the progress of the trial of this

cause.

Gr. A. Vedin, being first duly sworn, testified

for and in behalf of the plaintiff.

Plat showing Lane Placer, 16 B. Cleary and
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Survey No. 1711, and claims in vicinity, was duly

offered, marked, and admitted in evidence as Plain-

tiff's Exhibit "A." [345]

At 3:25 P. M. after duly admonishing the jury.

Court declared recess until 3:35 P. M.

3:35 P. M.

And now came the jury and being stipulated pres-

ent, came the respective parties and respective

counsel as heretofore; the trial of this cause was

resumed.

G. A. Vedin resumed the witness-stand for fur-

ther examination.

Notice of Location of "Lane Creek Placer Mining

Claim Number Sixteen Below Discovery situated on

Cleary Creek" was duly offered, marked and ad-

mitted in evidence as Plaintiff's Exhibit "B."

Notice of Location of Side Claim, 2d Tier Right

Limit opposite No. 15 Below Discovery on Cleary

Creek, was duly offered marked and admitted in evi-

dence as Plaintiff's Exhibit "C."

Deed, J. B. McNutt to Gustav A. Vedin of Side

Claims opposite No. 15 fifteen, Second Tier Right

Limit below Discovery on Cleary Creek, and dated

22d September, 1903, was duly offered, marked and

admitted as Plaintiff's Exhibit "D."

At 4:05 P. M. the Court continued the trial of

this cause until 10:00 o'clock A. M. of Tuesday,

May 26, 1925.

At 4:05, after admonishing the jury, Court ad-

journed until 10:00 A. M. of Tuesday, May 35, 1925.

Entered in Court Journal No. 16, page 321.

May 25, 1925. [346]
,
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[Title of Cause.]

TRIAL BY JURY (CONTINUED).

And now came the jury and being called, each

answered to his or her name, came the respective

parties and respective counsel as heretofore; the

trial of this cause was resiuned.

G. A. Vedin, heretofore sworn, resumed the wit-

ness-stand for further direct examination.

At 11:15 A. M. the Court duly admonished the

jury and declared recess until 11 :20 A. M.

11:20 A.M.
And now came the jury and being stipulated pres-

ent, came the respective parties and respective

counsel as heretofore, the trial of this cause was re-

sumed.

Gr. A. Vedin, heretofore sworn, resumed the wit-

ness-stand for further cross-examination.

At 11 :30 A. M., counsel desiring to argue the ques-

tion of admissibility of certain testimony relative

to the citizenship of plaintiff, the jury was duly

admonished by the Court and excused to report

at 2:00 o'clock P. M.

Argument to the Court was had by respective

counsel.

WHEREUPON the Court announced that ruling

would be rendered subsequently and at 12:15 P. M.

declared recess until 2:00 P. M.

Entered in Court Journal No. 16, page 322.

May 25, 1925. [347]
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2:00 P. M.

[Title of Cause.]

TRIAL BY JURY (CONTINUED).

And now came the jury and being called each

answered to his or her name, came the respective

parties and respective counsel as heretofore; the

trial of this cause was resumed.

G. A. Vedin, heretofore sworn, resumed the wit-

ness-stand for further cross-examination.

Pages from Gt. A. Vedin 's note-book, pages 91' to

100, inclusive, were duly offered, marked and ad-

mitted in evidence as Plaintiff's Exhibit "F."

Pages from G. A Vedin 's note-book, pages 131 to

138, inclusive, were duly offered, marked and

admitted in evidence as Plaintiff's Exhibit "G."
John Plygar being first duly sworn, testified

for and in behalf of the plaintiff.

At 3;15 P. M. the Court duly admonished the jury

and declared recess until 3:25 P. M.

3:25 P. M.

And now came the jury and being stipulated pres-

ent, came the respective parties and respective

counsel, as heretofore; the trial of this cause was

resumed.

Henry Anderson, and John Grosback, being each

first duly sworn, testified for and in behalf of the

plaintiff.

Certified copy of certificate of naturalization issued

in the Superior Court of Placer County, California,

J. E. Prewett, Judge, J. B. Landis, Clerk, was duly
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offered, marked and admitted in evidence as Plain-

tiff's Exhibit "H."

M. O'Leary, being first duly sworn, testified for

and in behalf of the plaintiff*.

At 4:45 P. M. the Court continued the trial of

this cause until 10:00 o'clock A. M. of Wednesday,

May 27, 1925, and after duly admonishing the jury

adjourned until 10:00 A. M. of Wednesday, May
[348] 27, 1925.

Entered in Court Journal No. 16, page 321.

May 26, 1925. [349]

[Title of Cause.]

TRIAL BY JURY (CONTINUED).

And now came the jury, and being called each

answered to his or her name, came the respective

parties and respective counsel as heretofore; the

trial of this cause was resumed.

Louis K. Pratt, counsel for plaintiff announced

that plaintiff rests.

Pardon extended to Gustav A. Vedin, Esq., by

Calvin Coolidge and signed for the president by

Harlan F. Stone, Attorney General was duly of-

fered, marked and admitted in evidence as Plain-

tiff's Exhibit "E" on Tuesday, May 26, 1925.

Samuel R. Weiss and O. A. McConnell were

each duly sworn and testified for and in behalf of

the defendant.

Two pieces of ruled paper, alleged to have been

used in box containing defendant's location notice,
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were duly offered and each piece marked and ad-

mitted in evidence as Defendant's Exhibit No. 1.

At 11:00 A. M. Court admonished the jury and

declared recess until 11:10 A. M.

11:10 A. M.

And now came the jury and being stipulated

present, came the respective parties and respective

counsel as heretofore; the trial of this cause was

resumed.

O. A. McConnell, heretofore sworn, testified fur-

ther for and in behalf of the plaintiff.

Certified copy of location notice signed Oliver

A. McConnell, numbered 55321, dated July 1, 1921,

was duly offered, marked and admitted in evidence

as Defendant's Exhibit No. 2.

At 12 :00 noon the Court admonished the jury and

declared recess until 2:00 P. M. [350]

2:00 P.M.

And now came the jury and being called, each

answered to his or her name, came the respective

parties and respective counsel as heretofore; the

trial of this cause was resumed.

O. A. McConnell, heretofore sworn, testified fur-

ther for and in behalf of the defendant.

Map of Mineral Survey No. 1711, made by Wm.
A. Hesse, and dated August 20, 1923, was duly

offered, marked and admitted in evidence as De-

fendant's Exhibit No. 3.

At 3:25 P. M. the Court admonished the jury and

declared recess until 3:35 P. M.

3:35 P. M.

And now came the jury and being stipulated
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present, came the respective parties and respective

counsel as heretofore; the trial of this cause was

resumed.

O. A. McConnell heretofore sworn resumed the

witness-stand for cross-examination.

Defendant rests.

Norman C. Stines and D. C. Beyer, being each

first duly sworn, testified in rebuttal for and in

behalf of the plaintiff.

Plaintiff rests.

O. A. McConnell, heretofore sworn, testified in

surrebuttal for the defendant.

At 4:15 P. M. the Court continued the trial of

this cause until 10:00 o'clock A. M. of Thursday,

May 28, 1925.

At 4:15 P. M., after admonishing the jury, court

adjourned until 10:00 A. M. of Thursday, May 28,

1925.

Entered in Court Journal No. 16, page 323.

May 27, 1925. [351]

[Title of Cause.]

TRIAL BY JURY (CONTINUED).

And now came the jury, and being called, each

answered to his or her name, came the respective

parties and respective counsel as heretofore; the

trial of this cause was resumed.

G. A. Vedin, heretofore sworn, was called and

testified in surrebuttal for defendant.

Defendant rests.
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Opening argument was liad to fhe jury by Louis

K. Pratt for and in behalf of tbe plaintiff.

At 11:20 A. M. Court admonished the jury and

declared recess until 11:30 A. M.

11:30 A. M.

And now came the jury and being stipulated

present, came the respective parties and respective

counsel as heretofore and the trial of this cause was

resumed.

Argument was had to the jury by John A. Clark

for and in behalf of the defendant and at 12:00

noon the Court admonished the jury and declared

recess until 2:00 P. M.

2:00 P. M.

And now came the jury and being called each

answered to his or her name, came the respective

parties and respective counsel as heretofore; the

trial of this cause was resumed.

John A. Clark continued his argument to the

jury for and in behalf of the defendant.

Closing argument to the jury was had by Louis

K. Pratt for and in behalf of the plaintiff.

At 3:25 P. M. Court admonished the jury and

declared recess until 3:35 P. M. [352]

3:35 P. M.

And now came the jury and being stipulated

present, came the respective parties and respective

counsel as heretofore, the trial of this cause was

resumed.

WHEREUPON, the Court duly instructed the

jury and Tony Batinich and Mrs. Laughlin were

each duly sworn according to law as bailiffs in
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charge of said jury and at 4:30 P. M. the jury

retired in charge of their sworn bailiffs to deliberate

upon their verdict.

At 4:30 P. M. Court adjourned until 10:00 P. M.

of Friday, May 29, 1925, except for the purpose of

receiving the verdict of the jur}^ now deliberating.

[Title of Cause.]

ORDER TO SUPPLY JURY AND BAILIFFS
WITH MEALS AND LODOINO.

Now, on this day, to wit, May 28, 1925, it ap-

pearing to the Court that it is necessary that the

jury, now having under consideration the law and

the evidence as given to them on the trial of the

above-mentioned cause, should be kept together and

free from communication or association with other

persons, and in constant charge of two officers of

the Court, duly sworn;

IT IS NOW THEREFORE ORDERED that the

said jury be assigned to the custody of two duly

sworn bailiffs, and that the U. S. Marshal for

this Division and Territory provide the said jury

and bailiffs with meals and lodgings at the ex-

pense of the United States, until such time as the

jurymen have agreed upon their verdict or have

been discharged by the Court.

8:20 P. M.

And now came the jury in charge of their sworn

bailiffs, and being called each answered to his or

her name, came the [353] respective parties and

respective counsel as heretofore, and said jury did

present, by and through their foreman, in open
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court, their verdict in said cause, which is in words

and figures as follows, to wit

:

[Title of Cause.]

VERDICT.

We, the jury duly impaneled and sworn to try

the issues in the above-entitled cause, do find in

favor of the defendant, and do find that the de-

fendant, ever since the second day of July, A. D.

one thousand nine hundred twenty-one, has been

the owner in fee subject only to the paramount

title of the United States, in the possession of, and

entitled to the possession of, that certain placer

mining claim, described in defendant's answer on

file herein, and known and described as creek claim

No. Sixteen below Discovery on Cleary Creek, in

the Fairbanks Mining and Recording Precinct,

Territory of Alaska, described in the Mineral Sur-

vey thereof as follows:

Beginning at corner No. 1 from whence section

corner to sections 2, 3, 10, 11, township 3 north,

range 1 east, Fairbanks meridian, bears S. 2° 54' W.
753.82 ft.; thence N. 36°44' W. 689.90 ft. to corner

No. 2; thence N. 42°56' E. 1181.40 ft. to corner No. 3;

thence S. 66°14' E. 646.10 ft. to corner No. 4; thence

S. 40°2r W. 1518.00 ft. to corner No. 1, the place

of beginning.

Save and except a triangular strip on the east-

erly side line thereof, containing 1.92 acres, which

said triangular piece we find to be a portion of bench

placer mining claim No. Fifteen below Discovery,

second tier, right limit, of Cleary Creek, and [3541
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particularly described in Plaintiff 's Exhibit ''A,"

used on the trial of this action, and we do hereby

find that said triangular strip, containing 1.92 acres,

is the property of the plaintiff Gustav A. Vedin.

Dated at Fairbanks, Alaska, on this, the 28th

day of May, A. D. one thousand nine hundred

twenty-five.

ROBERT STAPLES,
Foreman.

—which said verdict was received by the Court and

ordered filed in said cause, and the members of

the special venire were excused from further at-

tendance and the members of the regular panel of

petit jurors residing in Fairbanks or Graehl were

excused to report at 10.00 o'clock A. M. of Wed-
nesday, Jime 3d, 1925.

May 28, 1925.

Entered in Court Journal No. 16, page 325.

[355]

[Endorsed] : Filed Jul. 15, 1925.

In the District Court for the Territory of Alaska,

4th Division.

No. 2729.

GUSTAV A. VEDIN,

vs.

O. A. McCONNELL,

Plaintiff,

Defendant.
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JUDGMENT.

This matter having come on regularly for trial

before this Court on the 25th day of May, A. D.

1925, the plaintiff appearing in person and by and

through his attorney L. K. Pratt, and the defendant

appearing in person and by and through his at-

torney John A. Clark, and a jury having been duly

and regularly impaneled and sworn to try the

issues in said cause, and oral and documentary

evidence having been introduced in behalf of both

plaintiff and defendant, and said trial having been

continued from day to day until and including

the 28th day of May, A. D. 1925, at which last-

named date said cause was duly argued by the

attorneys for the respective parties, and the jury

was instructed by the Court and retired to consider

their verdict, and thereafter said jury, on said 28th

day of May, A. D. 1925, returned into court and

announced that they had agreed on a verdict, and

returned into court their said verdict, which was in

the words and figures following, to wit:

'*In the District Court for the Territory of Alaska,

4th Division.

No. 2729.

GUSTAV A. VEDIN,

vs.

O. A. McCONNELL,

Plaintiff,

Defendant.
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VERDICT.

We, the jury duly impaneled and sworn to try

the issues in the above-entitled cause, do find in

favor of the defendant, and do find that the de-

fendant, ever since the second day of July, A. D.

one thousand nine hundred twenty-one, has been

the owner in fee subject only to the paramount

title of the United States, in the possession of, and

entitled to the possession of, that certain placer

mining claim described in defendant's answer on

file herein, and known and described as creek claim

Ko. Sixteen below Discovery on Cleary Creek, in

the Fairbanks Mining and Recording [356] pre-

cinct. Territory of Alaska, described in the Mineral

Survey thereof as follows:

Beginning at corner No. 1, from whence sec-

tion corner of sections 2, 3, 10, 11, township 3

north range 1 east, Fairbanks Meridian, bears

S. 2°54' W. 753.82 ft.; thence N. 36°.44' W.
689.90 ft. to corner No. 2; thence N. 42°56' E.

1181.40 ft. to corner No. 3; thence S. 66°14'

E. 646.10 ft. to corner No. 4; thence S. 40°21'

W. 1518.00 ft. to corner No. 1, the place of

beginning.

Save and except a triangular strip on tlie east-

erly side line thereof, containing 1.92 acres, which

said triangular piece we find to be a portion of

bench placer mining claim No. Fifteen below Dis-

covery, second tier, right limit of Cleary Creek,

and is particularly described in Plaintiff's Exhibit

'A,' used on the trial of this action, and we do
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hereby find that said triangular strip, containing

1.92 acres, is the property of the plaintiff Gustav

A. Vedin. Dated at Fairbanks, Alaska, on this

the 28th day of May, A. D. one thousand nine

hundred twenty-five.

ROBERT STAPLES,
Foreman."

—which said verdict was accepted by the Court and

filed; and whereas, thereafter, and on the 2d day

of June, A. D. 1925, the plaintiff filed a motion for

a new trial, and thereafter said motion for a new

trial came on for hearing before this Court, on

the 9th day of June, A. D. 1925, and was argued

and submitted to this Court, and thereafter said

motion for a new trial was overruled, and whereas

this Court is fully advised in the premises;

Now, therefore, on motion of John A. Clark, at-

torney for plaintiff, it is ORDERED, ADJUDGED,
AND DECREED as follows, to wit: That the de-

fendant, O. A. McConnell, ever since the second day

of July, A. D. one thousand nine hundred twenty-

one, has been the owner in fee, subject only to the

paramount title of the United States, in the pos-

session of, and entitled to the possession of, that

certain placer mining claim, described in defend-

ant's answer on file herein, and known and de-

scribed as creek claim No. Sixteen Below Dis-

covery on Cleary Creek, in the Fairbanks Mining

and Recording Precinct, Territory of Alaska, de-

scribed in the Mineral Survey thereof as follows:

Beginning at corner No. 1, from whence section

corner to sections 2, 3, 10, 11, township 3 north,
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range 1' east, Fairbanks meridian, bears S. 2° 54' W.
753.82 ft., thence N. 36°44' W. 689.90 ft. to corner

No. 2; thence [357] N. 42°56' E. 1181.40 ft. to

corner No. 3; thence S. 66° 14' E. 646.10 ft. to corner

No. 4; thence S. 40° 21' W. 1518.00 ft. to comer No. 1

the place of beginning, save and except a triangular

strip on the easterly side line thereof, containing

1.92 acres, which said triangular piece the Court

finds to be a portion of bench placer mining claim

No. Fifteen below Discovery, second tier, right

limit, of Cleary Creek, and is particularly described

in Plaintiff's Exhibit ''A," used on the trial of

this action, as follows: Commencing on the east-

erly side line of No. Sixteen below Discovery on

Cleary Creek, as set forth in the map or plat of

Mineral Survey No. 1711, at a point on said east-

erly line which is between corners No. 1 and No.

4 of said Mineral Survey No. 1711 S. 40°21' W.
395.9 ft. from corner No. 4 of said Mineral Survey

No. 1711, thence N. 73°15^ W. 256.1 ft. to north-

west corner of No. Fifteen below Discovery second

tier right limit of Cleary Creek; thence S. 19°20' W.
654.9 ft. to a point on the said easterly side line of

said survey 409.0 ft. from corner No. 1; thence N.

40°21' W. 714.0 ft. to the place of beginning, which

said triangular strip, so described and containing

1.92 acres, is the property of the plaintiff Gustav

A. Vedin, who is the owner in fee thereof, subject

only to the paramount title of the government of

the United States, in possession thereof, and en-

titled to the sole and exclusive possession thereof;

BE IT FURTHER ORDERED, ADJUDGED
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AND DECREED that the title of the said de-

fendant 0. A. McConnell in and to that portion

of creek placer mining claim No. Sixteen below

Discovery on Cleary Creek, described above, with

the exception of said triangular piece last above

described, be and it is hereby quieted as to the

plaintiff Gustav A. Vedin and all persons claiming

by, through, or under him, and the said plaintiff

and all persons claiming by, [358] through, or

under him, are hereby forever enjoined from claim-

ing or asserting any right, title, or interest in or

to said property adverse to the defendant herein,

and the said defendant is hereby adjudged to be

entitled to the quiet, peaceable, and undisturbed

possession of creek placer mining claim Number

Sixteen below Discovery on Cleary Creek, and the

whole thereof with the exception of said triangular

strip hereinabove described and adjudged to be

property of the plaintiff Gustav A. Vedin, and

that the plaintiff Gustav A. Vedin is entitled to

the quiet, peaceable, and undisturbed possession of

said triangular strip hereinabove described and

containing 1.92 acres;

Be it FURTHER . ORDERED, ADJUDGED,
AND DECREED that the defendant be, and he is,

hereby given and granted judgment against the

plaintiff above named for his costs herein incurred,

and for an attorney's fee, to be taxed as a part of

the costs in said cause, in the sum of $50.00, which

said sum this Court does find and decree to be a

reasonable attorney's fee to be allowed to defend-

ant's attorney for defending this action.
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For all of which let execution issue.

Done at Fairbanks, Alaska, on this, the 15th day

of July, A. D. one thousand nine hundred twenty-

five.

CECIL H. CLEGG,
District Judge.

Entered in Court Journal No. 16, page 352. [359]

[Title of Court and Cause.]

[Endorsed] : Filed Aug. 21, 1925.

ORDER IN RE ORIGINAL EXHIBITS.

It being the opinion of the Presiding Judge of

said Court that the two maps introduced in evidence

by the respective parties during the trial of this

action and marked Plaintiff's Exhibit ''A" and

Defendant's Exhibit 3 should be forwarded by the

Clerk of this Court to the clerk of the United

States Circuit Court of Appeals at San Francisco,

for use in the review of said cause in the last-named

court

:

It is therefore ORDERED that the said maps

be forwarded to San Francisco, by the Clerk of this

court, at the same time as the transcript is trans-

mitted and that after the said case is decided in

the said United States Circuit Court of Appeals

the Clerk of the latter court return the said maps

to the clerk of this court.
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Dated at Fairbanks, Alaska, this 21st day of

August, 1925.

CECIL H. CLEGG,
District Judge.

Service of a copy of the foregoing order accepted

this 21 day of August, 1925.

JOHN A. CLARK,
Attorney for Defendant Below and Defendant in

Error.

Entered in Court Journal No. 16, page 364. [360]

[Title of Court and Cause.]

[Endorsed] : Filed Aug. 27, 1925.

PRAECIPE FOR TRANSCRIPT OF RECORD.

To Robert W. Taylor, Clerk of the Said Court:

You will please prepare and forward by mail to

the Clerk of the Circuit Court of Appeals, Ninth

Circuit, at San Francisco, California, under your

certificate, a transcript of the record in this cause

for use on behalf of the plaintiff below and plaintiff

in error in the prosecution of his writ of error

herein. The following are the particular parts of

the record desired for insertion in such transcript,

viz.

:

1st. The complaint.

2d. The answer.

3d. The reply.
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4th. All journal entries made throughout the

trial commencing at the formation of the trial jury,

including the final judgment. (See 9th.)

5th. The bill of exceptions complete, except that

the two maps introduced in evidence by the respec-

tive parties and marked Plaintiff's Exhibit "A" and

Defendant's Exhibit 3 will go forward to San Fran-

cisco along with the writ of error, citation and

order extending the return day of the citation and

writ of error, [361] which last three papers and

the said two maps go forward under a separate cer-

tificate.

6th. All papers connected with the writ of error,

except the writ of error, citation and order extend-

ing the return day, which are original papers and

go forward under a separate certificate as above-

noted; and of course these three papers vdth the

two maps are to accompany the transcript.

7th. Endorsements on pleadings and journal

Attorney for Defendant Below and Defendant in

entries, etc., should be transcribed in connection with

the various papers and records.

8th. Order in regard to Plaintiff's Exhibit "A"

and Defendant's Exhibit 3.

9th. Defts. motion to strike and make more def.

and cert, and order overruling same.

LOUIS K. PRATT,

Attorney for Plaintiff Below and Plaintiff in

Error.
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Service of a copy of the foregoing praecipe for

transcript of record accepted this 21 day of August,

1925.

JOHN A. CLARK,
Attorney for Defendant Below and Defendant in

Error. [362]

[Title of Court and Cause.]

[Endorsed] : Filed Jul. 21, 1925.

PETITION FOR WRIT OF ERROR, AND TO
FIX PLACE OF HEARING AND AMOUNT
OF SUPERSEDEAS BOND.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals, Ninth Judicial Circuit:

Comes now the above-named plaintiff below, and

plaintiff in error in the Appellate Court, and com-

plains that in the record and proceedings had in

said cause, and also in the rendition of the judgment

in the above-entitled cause, in the said District

Court, at the regular January, 1925, term thereof,

against the said plaintiff below and plaintiff in

error on the 15th day of July, 1925, manifest error

hath happened to the great damage of the said

plaintiff below and plaintiff in error;

WHEREFORE, said plaintiff below and plaintiff

in error prays for the allowance of a writ of error,

and for an order fixing the place of review and the

amount of bond to operate as a supersedeas or stay

of execution of the judgment in the said cause,

and for such further orders and process as may
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cause the same to be corrected by the United States

Circuit Court of Appeals for the Ninth Judicial

Circuit. [363]

Dated this 21st day of July, 1925.

LOUIS K. PRATT,
Attorney for Plaintiff Below and Plaintiff in

Error.

Allowed

.

CECIL H. CLEGG,
District Judge.

Service of foregoing and receipt of copy thereof

acknowledged this 21 July, 1925.

JOHN A. CLARK,
Atty. for Defdt. [364]

[Title of Court and Cause.]

[Endorsed] : Filed Jul. 21, 1925.

ORDER ALLOWING WRIT OF ERROR, FIX-

ING PLACE OF HEARING AND AMOUNT
OF SUPERSEDEAS BOND.

Now^ upon this 21st day of July, 1925, the petition

of Gustav A. Vedin for the allowance of a writ of

error in the above-entitled cause, fixing the place

of hearing thereof and also the amount of the

supersedeas bond in connection therewith, was pre-

sented to the Judge of the said court, and upon an

inspection thereof, and of the assignment of errors

accompanying the same,

—
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IT IS ORDERED that the said petitioning plain-

tiff be, and he is hereby, allowed a writ of error to

said court from the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, from

the judgment of this court entered July 15, 1925,

in favor of said defendant, and that a certified

copy of the record, proceedings, orders, judgment,

and all other proceedings connected with the said

action, duly authenticated, be transferred to the

United States Circuit Court of Appeals for the

Ninth Judicial Circuit, at San Francisco, California,

and that said writ of error be heard there. [365]

IT IS FURTHER ORDERED that the said peti-

tioner furnish a bond in the sum of $1,000.00, pay-

able to defendant, with sureties to be approved by

the Judge of said court, which bond shall contain

provisions covering all damages and costs resulting

from the said writ of error, said bond, when ex-

amined and approved as aforesaid, to operate as a

supersedeas of and stay of execution of said judg-

ment.

Dated at Fairbanks, Alaska, this 21st day of

July, 1925.

CECIL H. CLEGO,
District Judge.

Service of the above and foregoing order allowing

writ of error, fixing place of hearing and amount
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of supersedeas bond, by receipt of a copy thereof,

is hereby admitted this 21 day of July, 1925.

JOHN A. CLARK,
Attorney for Defendant.

Entered in Court Journal No. 16, page 358. [366]

[Title of Court and Cause.]

[Endorsed] : Filed Jul. 21, 1925.

ASSIGNMENT OF ERRORS.

Gustav A. Vedin, plaintiff in the court below and

plaintiff in error in the United States Circuit Court

of Appeals, Ninth Circuit, will rely for a reversal

on the following errors committed by the trial court

during the proceedings therein and in the final judg-

ment:

I.

The Court erred in sustaining the objection of the

defendant below made by his attorney to the im-

peaching question propounded by plaintiff's attor-

ney to his witness Morris O'Leary, the same occur-

ring during the examination of said witness as

follows

:

Q. What do you say now, Morris, what day in

June or July it was that you were there on that road

talking to Mr. McConnell?

Mr. CLARK.—We object, if the Court please.

The witness already answered and said he did not

know and couldn't tell.
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The COURT.—Well, he may answer if he can.

Q. What do you say, Morris?

A. Why, I don't remember what day it was.

Q. Don't remember?

A. No. I never paid no attention. [367]

Q. Don't you think it was the first day of July,

1921?

Mr. CLARK.—We object, if the Court please,

as suggesting to the witness what day it was when

the witness has testified he didn't know.

Mr. PRATT.—He is a very unwilling witness,

your Honor.

The COURT.—He may answer.

Mr. PRATT.—Read the question. (Question

read.)

A. I don't know.

Q. Answer that. A. I couldn't say.

Q. Couldn't say. I asked you if you don't think

now it was the 1st day of July, 1921?

Mr. CLARK.—We object to what the witness

thinks, unless he knows.

The COURT.—Objection sustained.

Q. You don't know what day it was?

A. No, I don't.

Q. Do you know a man over there by the name

of Joe Girtz pretty well? A. Yes.

Q. Did you see and talk to him that day?

A. I guess I did. I don't remember.

Q. I can't hear a word you say.

A. I don't remember talking to him that day.
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Q. Talked to him very frequently, though, didn't

you?

A. Talked with him just about every day, yes.

Q. You may have talked to him in the afternoon

of the day after you had seen Mr. McConnell?

A. I may have, yes.

Q. Now didn't you, in front of your mother's

home there and your home, on the afternoon of the

1st day of July, 1921, have a conversation with Joe

Girtz, in which you told Girtz that on that day

that you were talking to him now, on that day

that you were talking to him that you had seen and

talked with Mr. O. A. McConnell on the night of

June 30th and July 1st, 1921, and about fifteen or

twenty minutes past 12:00 o'clock on July 1st, 1921,

when you came up the road from the river going

home; that when you talked to McConnell you were

on Creek claim No. 16 below Discovery, Cleary

creek; that McConnell told you that he had staked

Lane claim, and pointed out the stakes; and that

you further said that both McConnell and Vedin

claimed the ground, and that both of them— [368]

that each claimed that the others time was wrong,

that is, one was too quick, too early, and the other

too late? Didn't you have a conversation like that,

in substance? A. I don't remember it.

Mr. CLARK.—Wait a minute. We object to

that as irrelevant, incompetent and immaterial.

That is suggestive, and if it is for impeachment,

they can't impeach their own witness. (Argument.)
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Mr. PRATT.—I presume my question is tech-

nically objectionable for one reason.

Q. Didn't you have the conversation that I have

related with Joe Grirtz in the afternoon of July 1st,

1921, out in the road in front of your mother's home

and your home when there was nobody else present ?

I omitted to make the question cover that part of it,

there was nobody present.

Mr. CLARK.—To which we object on all of the

grounds heretofore alleged.

The COURT.—The objection will be sustained.

Mr. PRATT.—Plaintiff will take an exception.

The COURT.—Exception allowed.

II.

The Court erred in allowing defendant's attorney

to propound questions on cross-examination to

plaintiff's witness Morris O'Leary as follows:

Q. You know Mr. Sam Weis, don't you*?

A. Yes, sir.

Q. You knew Fritz Welch when he lived out there,

did you *? A. Yes.

Q. Did you have any conversation with Mr. Weis

and Mr. Welch the next day after you saw Mr. Mc-

Connell up there staking the claim "? I am not asking

for the conversation, merely asking if he had any

conversation.

A. Yes, I talked to Weis and Welch next day in

front of Welch's store.

Q. Now without telling what you told [369]

them, did you discuss the question of McConnell

staking the ground?



0. A. McConnell. 379

Mr. PRATT.—Now I object to that as incompe-

tent, irrelevant and immaterial. It has nothing to

do, can't be material at any stage.

Mr. CLARK.—If the Court please, we expect

to show by this witness—he has admitted he talked

to Mr. Weis, and to Mr. Fritz Welch the next morn-

ing after this occurrence. We expect to prove by

this witness absolutely the date when this happened,

and it was not the 1st of July, but in order to lay

our foundation we have got to show that he did

discuss with them the fact that he had seen Mc-

Connell staking the claim, and then we will show the

exact date when that transpired.

Mr. PRATT.—What would that have to do with

it? Just trying to show that he told somebody else

the same thing he told on the witness-stand.

Mr. CLARK.—No, we are merely fixing the date.

The COURT.—The objection will be overruled.

Q. Did you discuss with them that you had early

that morning seen Mr. McConnell"?

A. Yes, I told them I seen him.

Q. That was the next morning after you had seen

him up there on the claim?

A. That was the next day; yes.

Q. That is, you had seen him a little after 12:00

o'clock, and during the succeeding day, during that

day that commenced at midnight is when you had

the talk with Fritz Welch and Sam Weis?

A. Yes.

III.

The Court erred in allowing the defendant's at-
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torney to propound the following questions to the

witness Sam Weis and permitting the witness to

answer over the objection of the plaintiff below, to

wit

:

Q. Do you know Morris O'Leary? A. I do.

Q. Was Morris [370] O'Leary at Chatanika on

the 2d day of July, 1921 "I A. He was.

Q. Did you see Morris O'Leary on the 2d day of

July, 1921 ? A. I did.

Q. Where were you when you saw him?

A. I was in front of Fritz Welch's store in the

presence of Fritz Welch.

Q. Did you have any conversation with Morris

O'Leary at that time relative to him having seen

—

in which he made any statements to you about hav-

ing seen O. A. McConnell that day staking a min-

ing claim ? A. He did.

Mr. PRATT.—Wait a minute. I object to that.

I want to be heard on this.

The COURT—Very well.

Mr. PRATT.—Now this question is lasking this

witness to detail a conversation he had with Morris

O'Leary on the 2d of July.

Mr. CLARK.—We are not asking to detail a

conversation. The witness O'Leary testified that he

saw Mr. McConnell staking that claim, on that day

he told Mr. Weis and Mr. Welch that he had seen

McConnell up there staking a claim and he had a

gun. Now I am not asking this witness to recount

any conversation beyond that the witness, their

witness, testified on the stand, merely to fix the time.
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Mr. PRATT.—I object to this vein of evidence

on the ground tliat it is hearsay, that the witness

is not speaking from his own knowledge, that the

best evidence of that is the O 'Leary boy. For those

three principal reasons this testimony can not be

admitted, and it is elementary for all thi'ee reasons.

(Argument.)

The COURT.—Read the question. (Question

read.) I think that is merely for the purpose of

identifying the conversation.

Mr. CLARK.—That is the sole purpose, and we

are perfectly willing the Court should instruct the

jury that is the only purpose for which it is ad-

mitted. It doesn't tend to prove any [371] stak-

ing or anything, but merely to identify the con-

versation and the time, a limited purpose, and for

nothing else.

Mr. PRATT.—Yes, but if he doesn't get what

the conversation was it is useless to him. That is

what he is trying to do here and what Mr. Weis

will bear out, of course.

The COURT.—I will overrule the objection.

Mr. PRATT.—Well, plaintiff excepts.

The COURT.—Exception allowed.

Q. You know what the question is, Mr. Weis?

A. Yes.

Q. What is your answer?

A. I had a conversation with him.

Q. You are certain that was on the 2d of Juh%

1921?
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A. It was on the 2d day of July, 1921.

A. In the town of Chatanika, in the presence of

yourself and Fritz Welch ? A. Yes, sir.

IV.

The Court erred in admitting in evidence, over

the objection and exception of the plaintiff below,

the supposed location certificate of the defendant

in relation to the creek claim No. 16 below Dis-

covery on Cleary creek, the subject of controversy,

which paper is in the words and figures following:

Q. Mr. McConnell, I show you this and ask you if

that is a copy of the certificate of location which you

prepared and caused to be recorded in the Re-

corder's office at Fairbanks?

A. Yes, I think it was.

Mr. CLARK.—We offer this certified copy of

the location certificate of records duly certified by

the recorder as being a part of his records.

Mr. PRATT.—To which we object as not being in

accordance with the laws of the Territory of Alaska.

(Argument.)

The COURT.—The objection will be overruled

and the certificate admitted.

Mr. PRATT.—Plaintiff excepts.

The COURT.—Exception allowed. [372]

'^ Chatanika, Alaska, July 1st, 1921.

I have this day relocated the twenty acres of

placer ground knotv in original records as the

Anderson claim. Bounded on the west by the Mc-
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Farlane fraction on the south by the diamond frac-

tion and McKnutt, on East by Serpentine on North

by the Duncan mi 17 Creek.

The ground runs 1320 feet up and down Chat-

anika and across Cleary creek about three hundred

on west end. Ground lies in the Fairbanks mining

and recording precinct.

Claim 16 below Cleary.

OLIVER A. McCONNELL.
Witness: MORRIS O'LEARY.
Filed for record July 16, 1921, at 15 min. past

11 A. M.

REED W. HEILIG,

Recorder. '

'

V.

The Court erred in giving and reading to the

jury, over objection and exception of the plaintiff

below, instruction numbered 15 in its general charge,

to wit:

"You are instructed that the respective plats

introduced in evidence in this case are not to

be considered by you as evidence of themselves,

but only to the extent that the posts, points,

distances, corners, lines, angles, and all printed

or written matter of every description thereon,

are sustained by a preponderance of all the evi-

dence in said cause, and in so far as these things

are not so sustained by the preponderance of the

whole evidence, you should reject them. Their

main purpose is to illustrate and explain the
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testimony of the various witnesses who testified

concerning them, and to give to the jury a

clearer understanding of the matters in con-

troversy herein. In making up your verdict

you should be governed solely by the evidence in

the case as it comes from the lips of the wit-

nesses.
'

'

VI.

The Court erred in giving and reading to the

jury, over objection and exception of the plaintiff

below, instruction numbered 25 in its general charge,

to wit:

"You are instructed that if you find and

believe from a preponderance of the [373]

whole evidence in the case that the defendant

McConnell made no bona fide attempt to locate

the ground in controversy on the night of June

30th and morning of July 1st, 1921, but merely

made a bluff at doing so for some reason of his

own, and that he actually made a valid location

of the ground in controversy on the morning of

the 2d day of July, 1921, but that on the loca-

tion notice which he claims he posted in a box

on the ground he claimed his location as of mid-

night July 1st, 1921, and in the certificate of lo-

cation thereafter recorded by him the date was

stated to be the 1st day of July, 1921, such dis-

crepancies in. statements as to time and his fail-

ure to claim in his recorded notice that the

ground was staked after midnight of July 1st
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would not of themselves in any way tend to in-

validate his said location, provided you believe

such location was actually made on the 2d day

of July, 1921."

VII.

The Court erred in receiving and accepting the

verdict of the jury for the reason that the said

verdict fails to find that the defendant below was

a citizen of the United States, and is uncertain and

incapable of being made certain by reference to the

pleadings in the respect that it cannot be told from

the verdict what portion of the ground in contro-

versy was awarded to defendant below and what

portion thereof was awarded to plaintiff below.

YIII.

The Court erred in overruling the motion for a

new trial submitted by plaintiff below.

IX.

The Court erred by inserting in the final judg-

ment findings of fact of its own in addition to the

findings of fact by the jury.

X.

The Court erred in rendering judgment upon the

said verdict in favor of the defendant below and

against the plaintiff below.

LOUIS K. PRATT,
Attorney for Plaintiff Below and Plaintiff in Error.

[374]
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Service of foregoing and receipt of copy thereof

acknowledged this 21st July, 1925.

JOHN H. CLARK,
Atty. for Defdt [375]

[Title of Court and Cause.]

BOND FOR SUPERSEDEAS AND COSTS ON
WRIT OF ERROR.

KNOW ALL MEN BY THESE PRESENTS,
that we G. A. Vedin, as principal, and Norman C.

Stines and Andrew Anderson, as sureties, are held

and firmly bound unto the United States of America

for the use and benefit of said O. A. McCoimeU in

the sum of $1,000.00 to be paid to the said O. A.

McConnell, to which payment AT^ell and truly to be

made we bind ourselves, and each of us, jointly and

severally, as well as our representatives and assigns,

firmly by these presents.

WHEREAS, the above-named G. A. Vedin has

sued out a writ of error to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit to

reverse the judgment and order in the above-entitled

cause rendered by the District Court for the Terri-

tory of Alaska, Fourth Division, on the 15th day of

July, 1925, and entered of record therein on said

day.

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named G. A. Vedin

shall prosecute his said writ of effect and answer



0. A. McConnell. 387

all daiiiagos and costs thereof [376] if he fails

to make good his said plea upon the said writ of

error, then this obligation shall be void; otherwise

to remain in full force and virtue.

GUSTAV A. VEDIN,
Principal.

NORMAN C. STINES,

ANDREW ANDERSON,
Sureties.

United States of America,

Territory of Alaska,—ss.

Norman C. Stines and Andrew Anderson, sure-

ties in the foregoing bond, each for himself and not

one for the other, after being first duly sworn, on

oath says:

I am a resident of Fairbanks, in the territory of

Alaska, and am worth, over and above all my just

debts, liabilities and exemptions, the sum of $1,000.-

00.

NORMAN C. STINES.
ANDREW ANDERSON.

Subscribed and sworn to before me this 29th

day of July, 1925.

LOUIS K. PRATT,
Notary Public in and for the Territory of Alaska.

My commission expires June 25th, 1925.

Approved this 30th day of July, 1925.

CECIL H. CLEOG,
District Judge.

[Endorsed]: Filed Jul. 30, 1925. [377]
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In the District Court for the Territory of Alaska,

Fourth Judicial Division.

United States of America,

Territory of Alaska,

Fourth Judicial Division,—ss.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Rob't W. Taylor, Clerk of the District Court

for the Territory of Alaska, Fourth Judicial Di-

vision, hereby certify that the foregoing and hereto

attached 377 pages of typewritten matter, num-

bered from one to 377, both inclusive, constitute

a full, true, and complete copy, and the whole

thereof, of Transcript of Record of Cause No.

2729, entitled Gustav A. Vedin, Plaintiff, vs. 0. A.

McConnell, Defendant, as listed on the General

Index attached, as the same appears on file and of

record in this office.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court

this 9th day of October, 1925.

[Seal] ROBT. W. TAYLOR,
Clerk.

By ,

Deputy.

[Endorsed]: No. 4713. United States Circuit

Court of Appeals for the Ninth Circuit. O. A.

Yedin, Plaintiff in Error, vs. 0. A. McConnell,

Defendant in Error. Transcript of Record. Upon
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Writ of Error to the United States District Court

of the Territory of Alaska, Fourth Division.

Filed October 29, 1925.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

[Endorsed]: Jul. 21, 1925.

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States of America,

to 0. A. McConnell, or to John A. Clark, His

Attorney.

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the

city of San Francisco, in the State of California,

within thirty days from the date of this writ,

pursuant to a writ of error filed in the Clerk's

office of the District Court for the Territory of

Alaska, and in the Fourth Division thereof, wherein

G. A. Vedin, plaintiff in said District Court, is the

plaintiff in error, and O. A. McConnell, defendant

in said District Court, is the defendant in error, to

show cause, if any there be, why judgment in the

said writ of error mentioned should not be cor-

rected, set aside and reversed and speedy justice

should not be done to the plaintiff in error in that

behalf.
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WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court

of the United States of America, this 21st day of

July, 1925, and of the Independence of the United

States the one hundred and fiftieth.

CECIL H. CLEOG,
Judge of the District Court for the Territory of

Alaska, 4th Division.

[Seal] Attest: ROBT. W. TAYLOR,
Clerk of the District Court for the Territory of

Alaska, 4th Division.

By
,

Deputy.

Service of foregoing and receipt of copy thereof

acknowledged this 26 July, 1925.

JOHN A. CLARK,
Attorney for Defdt.

[Endorsed] : Filed Jul. 21, 1925.

WRIT OF ERROR.

United States of America,—ss.

The President of the United States To the

Honorable, the Judge of the District Court

for the Territory of Alaska and District of

Alaska, Fourth Division, GREETING:
Because in the record and proceedings, as also in

the rendition of the judgment in a civil action in

said District Court before you between Gustav A.

Vedin, plaintiff below and plaintiff in error, and

O. A. McConnell, defendant below and defendant in
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error, a manifest error hath happened to the great

damage of the said plaintiff below and plaintiff in

error, as by his petition for a writ of error appears.

We, being willing that error, if any hath been,

should be corrected and full and speedy justice

done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you

send the record and proceedings aforesaid, with

all things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that you have the same

at the City of San Francisco, in the State of Cali-

fornia, on the 20th day of August, 1925, in the

said Circuit Court of Appeals, to be then and

there held, that the record and proceedings afore-

said being inspected, the said Circuit Court of

Appeals may cause further to be done therein to

correct that error, what of right and according to

the laws and customs of the United States should

be done.

WITNESS the Honorable WILLIAM HOWARD
TAFT, Chief Justice of the Supreme Court of the

United States, the 21st day of July, 1925.

[Seal] ROBT. W. TAYLOR,
Clerk of the U. S. District Court for the Terri-

tory of Alaska, Fourth Division.

The foregoing writ is hereby allowed.

CECIL H. CLEGG,
District Judge.
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Service of the above and foregoing writ of error,

by receipt of a copy thereof, is hereby acknowl-

edged this 21 day of July, 1925.

JOHN A. CLARK,
Attorney for Defendant in Error.

[Endorsed] : Filed Jul. 21, 1925.

[Title of Court and Cause.]

ORDER ENLARGING RETURN DAY OF
WRIT OF ERROR.

On application of the said plaintiff in error, by

reason of the great distance between Fairbanks,

Alaska, and San Francisco, California, and the de-

lays and uncertainties of the transmission of mail

matter between the said points,

IT IS ORDERED that the return day of the

writ of error in this cause signed on the 21st day

of July, 1925, be enlarged to the 1st day of Decem-

ber, 1925.

Dated at Fairbanks, Alaska, this 21st day of July,

1925.

CECIL H. CLEGG,
District Judge.

Service of the above and foregoing order enlarg-

ing return day, by receipt of a copy thereof, ad-

mitted this 21 day of July, 1925.

JOHN A. CLARK,
Attorney for Defendant in Error.

Entered in Court Journal No. 16, p. 358.

[Endorsed] : Filed Oct. 29, 1925.
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[Title of Court and Cause.]

STIPULATION RELATIVE TO AMOUNT IN-

VOLVED AND PRINTING THE RECORD.

IT IS HEREBY STIPULATED between the

parties, through their attorneys respectively, that

the amount or value of the real property in contro-

versy in this action was at the commencement

thereof, and still is, a sum of money upwards of

One Thousand ($1000.00) Dollars.

IT IS FURTHER STIPULATED that in print-

ing the papers and records to be used at the hearing

of the w^rit of error taken in the above-entitled

cause, the caption and title of the court and cause

in full on all papers may be omitted except on the

first page of said record, and that there be inserted

in lieu of said caption and title the words ''Title

of the court and cause," with the name of the

paper.

Fairbanks, Alaska, August 3, 1925.

LOUIS K. PRATT,
Attorney for Plaintiff in Error.

JOHN A. CLARK,
Attorney for Defendant in Error.

[Endorsed] : No. 4713. United States Circuit

Court of Appeals for the Ninth Circuit. Filed Oct.

29, 1925. F. D. Monckton, Clerk.
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In the District Court for the Territory of Alaska,

Fourth Judicial Division.

United States of America,

Territory of Alaska,

Fourth Judicial Division,—ss.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO CERTAIN ORIGINAL PAPERS
AND EXHIBITS.

I, Rob't W. Taylor, Clerk of the District Court

for the Territory of Alaska, Fourth Judicial Divi-

sion, hereby certify that the foregoing and hereto

attached seven pages of typewritten matter, num-

bered 1 to 7, inclusive, constitute the original papers

in Cause No. 2729, entitled Gustav A. Vedin, Plain-

tiff, vs. O. A. McConnell, Defendant, as follows : Ci-

tation on Writ of Error ; Writ of Error ; Order En-

larging Return Day of Writ of Error.

Duplicate copies are retained in this office.

I hereby certify that Plaintiff's Exhibit "A"
and Defendant's Exhibit 3 are also hereto attached.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court this

9th day of October, 1925.

[Seal] ROB'T W. TAYLOR.
Clerk.

[Endorsed]: No. 4713. United States Circuit

Court of Appeals for the Ninth Circuit. Filed Oct.

29, 1925. F. D. Monckton, Clerk.




